United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






Court of Appeals of the District of Columbia 


APRIL TERM, 1932 


Z. THOMAS GOLDSMITH AND WILLIAM KELLER, 
COPARTNERS, TRADING AS GOLDSMITH AND 
KELLER, APPELLANTS, 


M. C. BUCKET, TRADING AND DOING BUSINESS 
UNDER THE NAME AND STYLE OF BUCKEY 
AND COMPANY. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED APRIL II, 1932 


PRINTED JUNE 10, 1932 









Court of Appeals of the District of Columbia 

APRIL TERM, 1932. 

No. 5654 


Z. THOMAS GOLDSMITH AND WILLIAM itELLER, 
COPARTNERS, TRADING AS GOLDSMITH AND 
KELLER, APPELLANTS, 

I 

| 

VS. i 

I 

I 

M. C. BUCKEY, TRADING AND DOING BUSINESS 
UNDER THE NAME AND STYLE OF BUCKEY 
AND COMPANY, APPELLEE. 


I 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 


Caption . 

Declaration . 

Plaintiff’s Exhibit “A”. 

Pleas of defendants Goldsmith and Keller. 

Affidavit of Z. Thomas Goldsmith. 

Plea of defendant Wardman Construction Company. 

Affidavit of defense. 

Memorandum: Joinder in issue, notice of trial, and note' of 

issue filed. 

Motion to direct a verdict in part in favor of defendants; 
verdict ordered in favor of defendant Wardman Construc¬ 
tion Company to be entered at proper time; motions for di¬ 
rected verdict as to defendants Goldsmith and Keller 

severally overruled. 

Verdict for plaintiff against, defendants Goldsmith and 
Keller and further for the defendant Wardman Construc¬ 
tion Company by direction of the court. 

Motion for new trial. 


Original Print 


a 

1 

1 

2 

9 

9 

13 

12 

14 

13 

15 

14 

17 

15 

19 

17 


I 

I 


19 

i 

i 

17 

i 

20 

18 

20 

18 


Judd & Detweiler (Inc.), Printers, Washington, D. C., MAy 9, 1932. 















11 INDEX. 

I 

Motion in arrest of judgment. 

Motion for judgment non obstante veredicto withdrawn; 
motions for a new trial and in arrest of judgment over¬ 
ruled and judgment on verdict ordered; judgment; appeal 

noted by Goldsmith and Keller. 

Memoranda: Supersedeas bond (.$3,000) approved and filed; 

proposed bill of exceptions filed. 

Assignment of errors. 

Order of Court of Appeals extending time to file record.... 
Memorandum: Time to submit bill of exceptions extended.. 

Order making bill of exceptions part of record. 

Designation of record. 

Clerk's certificate. 

Bill of exceptions. 

Testimony of Florence Becker. 

M. C. Buekey. 

Z. Thomas Goldsmith. 

William Keller. 


•iginai 


Elmer Dyer. 37 

Prayers . 30 

Charge to jury. 40 


Print 

10 


20 

21 

21 

4> 2 

22 

2 ° 

23 

23 

24 
24 
2G 
20 

31 

32 

33 
35 

















Court of Appeals of the District of Columbia 


No. 5654. 

Z. Thomas Goldsmith and William Keller, Copartners, 
Trading as Goldsmith and Keller, Appellants, 

i 

i 

vs. 

I 

M. C. Buckey, Trading and Doing Business underj the Name 
and Style of Buckey and Company. 


a Supreme Court of the District of Columbia. 

At Law. 

■ 

No. 75502. | 

M. C. Buckey, Trading and Doing Business under the Name 
and Style of Buckey and Company, Plaintiff, 

i 

vs. 

I 

Wardman Construction Company, a Corporation, and Z. 
Thomas Goldsmith and William Keller, Copartners, 
Trading as Goldsmith and Keller, Defendants, j 

i 

United States of America, 

District of Columbia, ss: 

Be it rememberd, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 
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•> 


1 Declaration. 

Filed June 2, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75502. 

M. C. Bucket, Trading and Doing Business under the Name 
and Style of Buckey and Company, Plaintiff, 

vs. 

Wardman Construction Company, a Corporation, and Z. 

Thomas Goldsmith and William Keller, Copartners, 

Trading as Goldsmith and Keller, Defendants. 

First Count. 

The plaintiff, M. C. Buckey, trading and doing business 
under the name and style of Buckey and Company, sues 
the defendants, Wardman Construction Company, a corpo¬ 
ration, and Z. Thomas Goldsmith and William Keller, co¬ 
partners, trading and doing business under the name and 
style of Goldsmith and Keller, for that, heretofore, to wit, 
on, and prior to, the 8th day of September, 1927, the plain¬ 
tiff was and still is engaged in conducting a general real 
estate business as a licensed broker in the District of Co¬ 
lumbia, and the defendants were at the times hereinbefore 
stated, and still are engaged in the real estate business in 
the District of Columbia; that defendant Wardman Con¬ 
struction Company was at the time hereinbefore stated the 
owner of premises numbered 1316-16th St., N. W., in the 
District of Columbia and through its duly authorized offi¬ 
cers did prior to the 8th day of September, 1927, orally 
employ plaintiff to procure a tenant for said property at an 
annual rental of $6,000.00 or a purchaser for said property 
at the price of $85,000.00, and did promise to pay plaintiff 
in the event it was successful full commissions on either the 
rental or sale of said property, or both; that as a 

2 result of plaintiff’s work and efforts a written lease 
for a period of two years at an annual rental of 
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i 

$6,000.00, with an option contained therein to purchase said 
property for $85,000.00 at any time during* the tefrm of the 
lease was procured from a responsible party, and jsaid lease 
with said option to purchase was accepted by defendant 
War dm an Construction Company, copy of said lease with 
said option to purchase is hereto attached, marked Plain¬ 
tiff’s Exhibit “A” and made a part hereof; that the lessee 
named in said lease with option to purchase went into pos¬ 
session of said property, and plaintiff, as agent fc|r defend¬ 
ant Wardman Construction Company, continued j;o receive 
and collect the rents under said lease and received his com¬ 
missions therefor; that on or about the 8th day pf Decem¬ 
ber, 1927, plaintiff received a letter dated December 7, 1927, 
from defendants Goldsmith and Keller notifying plaintiff 
that they “were the present owners of premises faumbered 
1316-161 h St., N. W.,” and requesting plaintiff j to remit 
future rents direct to them, which plaintiff did j until the 
happening of the event hereinafter described; that on or 
about the day the said letter was received by plaintiff de¬ 
fendants Goldsmith and Keller well knowing j that the 
optionee in said lease had been procured by plaintiff, orally 
authorized plaintiff to take up with said optionee the exer¬ 
cise of her option to purchase at the reduced price of $75,- 
000.00, and orally agreed to pay plaintiff full commission 
in the event the lessee exercised her option; that thereafter 
and within three or four days plaintiff laid the proposition 
before the lessee who informed plaintiff that she \kas inter¬ 
ested but was not ready at that time to purchase hnd would 
not be until after she had an opportunity to determine 
whether the house was comfortable in cold weather, and re¬ 
quested plaintiff to obtain for her a definite statement from 
the owner confirming the reduced price, terms! of sale, 

trusts, taxes, etc.; that plaintiff promptly ^ommuni- 

3 cated to defendants Goldsmith and Keller the result 

1 

of his conversations with said lessee as hereinabove 
set out, and on December 27, 1927, by written co^imunica- 
tion again requested said defendants to confirm by letter 
the reduced price, terms of sale, trusts, taxes, etc. as the 
lessee was interested and had requested “this accurate 
data”; that while said negotiations were pending between 
plaintiff and the aforesaid lessee, the defendant ^Yardman 
Construction Company and the defendants Goldsmith and 
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Keller well knowing the situation on or about March 25, 
1928, consummated, without plaintiff’s knowledge or coil 
sent, the sale of said property to the aforesaid lessee at the 
further reduced price of $64,500.00; that the defendants 
Goldsmith and Keller paid the defendant Wardman Con¬ 
struction Company the full commission on said sale 
amounting to $2,035.00, being a commission of five per cent 
on the first $5,000.00 of the sale price and three per cent on 
the balance, which was the usual and ordinary full com¬ 
mission and the commission both defendants agreed to pay 
plaintiff: that by reason of the premises there is now due 
and owing by the defendant Wardman Construction Com¬ 
pany and the defendants Goldsmith and Keller to the plain¬ 
tiff the sum of $2,035.00; that although often requested so 
to do, the said defendants, nor neither of them, have paid 
the said sum or any part thereof, but have wholly refused, 
and still refuse to pay same. 

Wherefore plaintiff asks judgment against the defendant 
Wardman Construction Company and the defendants Gold¬ 
smith and Keller in the sum of $2,035.00 with interest 
thereon at the rate of six per cent per annum from March 
25, 1928, besides costs of suit. 

4 Second Count. 

The plaintiff, M. C. Buckev, trading and doing business 
under the name and style of Buckev and Company, sues 
the defendants Wardman Construction Company, a corpo¬ 
ration, for money payable by the defendant to the plaintiff, 
for that, heretofore, to wit, on the 8th day of September, 
1927, and for a long time prior theretofore, the plaintiff 
and the defendant were, and still are, engaged in the real 
estate business in the District of Columbia; that sometime 
prior to the 8th day of September, 1927, at the special in¬ 
stance and request of the defendant and upon the oral 
promise of the defendant to pay plaintiff full commissions 
in the event of the lease or sale, or both, of the improved 
real estate hereinafter described, plaintiff procured and 
defendant accepted a tenant under a lease for a period of 
two years at the annual rental of $6,000.00 per annum, 
which lease provided that the lessee at her option could 
purchase for the sum of $85,000.00 at any time during the 
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lease period said leased premises numbered 1316-16th St., 
N. W., located in the District of Columbia and owned bv 
the defendant, copy of said lease with option of burchase 
being* hereto attached as Plaintiff’s Exhibit “A” ajnd made 
a part hereof; that on or about, to wit, the 6tlji day of 
December, 1927, defendant conveyed said property to Z. 
Thomas Goldsmith and William Keller, co-partnejrs, trad¬ 
ing* as Goldsmith and Keller; that the said Goldsmith and 
Keller well knowing that the optionee in said lease had been 
procured by plaintiff authorized plaintiff to negotiate with 
the said optionee for the exercise of her option to purchase 
said property at the reduced price of $75,000.00; tl|at plain¬ 
tiff commenced said negotiations with the said lessee and 
that while they were pending between the plaintiff and the 
said optionee, the defendant, well knowing the situation and 
without the knowledge or consent of plaintiff, con- 
5 summated the sale of said property to the Optionee 
for the sum of $64,500.00; that the said Gpldsmith 
and Keller thereafter paid to the defendant as compensa¬ 
tion or commission for said sale the sum of $2,035.00, the 
same being the full regular commission on the salp of said 
property for the sum of $64,500.00; that it was understood 
and agreed between the plaintiff and defendant that the 
plaintiff was to receive the full commission if tl|e lessee 
during the period of the lease exercised her right to pur¬ 
chase said property; that defendant received the sjaid sum 
of $2,035.00 for the use of plaintiff; that although often 
requested so to do, the said defendant has not paid said 
sum or any part thereof, but has wholly refused, hnd still 
refuses to pay same to plaintiff. 

Wherefore plaintiff asks judgment against the defendant, 
Wardman Construction Company in the sum of $2,035.00 
with interest from the 25th day of March, 1928, besides 
costs of suit. 

Third Count. j 

j 

The plaintiff, M. C. Buckey, trading and doing business 
under the name and style of Buckey and Company, sues the 
defendants, Z. Thomas Goldsmith and William Kejler, for 
that, heretofore, to wit, on and prior to the 8th day!of Sep¬ 
tember, 1927, the plaintiff was and still is engaged in con¬ 
ducting a general real estate business as a licensee} broker 
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in the District of Columbia, and the defendants were at tlie 
times hereinbefore stated, and still are, engaged in the real 
estate business in the District of Columbia; that the Ward- 
man Construction Company was at the time hereinbefore 
stated the owner of premises numbered 1516-16th St., X. 
W., in the District of Columbia, and through its duly 
authorized officers did prior to the 8th day of September, 
1927, orally employ plaintiff* to procure a tenant for said 
property at an annual rental of $6,000.00 or a purchaser for 
said property at the price of $85,000.00, and did 
6 promise to pay plaintiff in tlie event it was successful 
full commissions on either the rental or sale of said 
property, or both; that as a result of plaintiff's work and 
efforts, a written lease for a period of two years at an 
annual rental of $6,000.00, with an option contained therein 
to purchase said property for $85,000.00 at any time dur¬ 
ing the term of the lease was procured by plaintiff from a 
responsible party, and said lease with said option to pur¬ 
chase was accepted by the Wardman Construction Com¬ 
pany, a copy of said lease with said option to purchase is 
hereto attached marked Plaintiff’s Exhibit “A” and made a 
part hereof; that the lessee named in said lease with option 
to purchase went into possession of said property, and 
plaintiff as agent for the Wardman Construction Company 
continued to receive and collect the rents under said lease 
and received his commissions therefor; that on or about, to 
wit, the 7th day of December, 1927, defendants notified 
plaintiff that they had purchased said above described 
property from the Wardman Construction Company, and 
shortlv thereafter said defendants well knowing that the 
optionee in said lease had been-procured by plaintiff orally 
authorized plaintiff to negotiate with the said optionee for 
the exercise of her option to purchase said property at the 
reduced price of $75,000.00, agreeing to pay plaintiff full 
commissions in the event the optionee exercised her option; 
that plaintiff commenced said negotiations with the said 
optionee and that while they were pending the defendants 
well knowing the situation, and without the knowledge or 
consent of plaintiff, consummated through the Wardman 
Construction Company the sale of said property to said 
optionee at the further reduced price of $64,500.00; that 
said last sale was consummated on or about the 25th day 
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of March, 1928; that plaintiff was the procuring cause of 
said sale, which was effected through his seryices and 

7 efforts; that plaintiff fully earned the full commis¬ 
sion which defendants agreed to pay, and wljtich com¬ 
mission is 5% on the first $5,000.00 of the sale pjrice and 
3 c /c on the remainder, or a total commission of $2,035.00; 
that by reason of the premises, defendant is indebted to 
plaintiff in the sum of $2,035.00; that although qften re¬ 
quested so to do, said defendants have not paid ^aid sum 
or any part thereof, but have wholly refused and still refuse 
to pay same. 

Wherefore plaintiff asks judgment against defendants 
Z. Thomas Goldsmith and William Keller in thd sum of 
$2,035.00 with interest from the 25th day of March, 1928, 
besides costs of suit. 

Fourth Count. j 

The plaintiff, M. C. Buckey, trading and doing jbusiness 
under the name and style of Buckey and Company, [sues the 
defendants, Wardman Construction Company, a Corpora¬ 
tion, and Z. Thomas Goldsmith and William Kelller, co- 

7 # i 7 

partners, trading and doing business under the ngme and 
style of Goldsmith and Keller, for that, heretofore, to wit, 
prior to, on, and ever since, the 8th day of September, 1927, 
the plaintiff and the defendants were engaged in the real 
estate business in the District of Columbia, the plaintiff 
being a licensed broker; that defendant Wardman Con¬ 
struction Company was at the time hereinbefore sthted the 
owner of premises numbered 1316 16th St., N. W., in the 
District of Columbia, and through its duly authorized offi¬ 
cers did prior to the 8th day of September, 1927, orally 
employ plaintiff to procure a tenant for said property at 
an annual rental of $6,000.00, or a purchaser for sajid prop¬ 
erty at the price of $85,000.00, and did orally promise to pay 
plaintiff in the event it was successful full commissions on 
either the rental or sale of said property, or both;! that as 
a result of plaintiff’s work and efforts, a written l^ase for 
a period of two years at an annual rental of $6,000.00 

8 with an option contained therein to purchase said 
property for $85,000.00 at any time during t^ie term 

of the lease was procured from a responsible patfty, and 
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said lease with said option to purchase was accepted by de¬ 
fendant Wardman Construction Company, copy of said 
lease with said option to purchase is hereto attached, 
marked Plaintiff’s Exhibit “A” and made a part hereof; 
that on or about, to wit, the 6th day of December, 1927, de¬ 
fendants Goldsmith and Keller purchased said property 
from the defendant Wardman Construction Company and 
took title; that sometime between, to wit, the 7th and 27th 
days of December, 1927, at the special instance and oral 
request of defendants Goldsmith and Keller, who well knew 
that the optionee in said lease had been procured by plain¬ 
tiff, plaintiff began further negotiations with said optionee 
to exercise her option to purchase said property at the 
reduced price of $75,000.00, fixed by defendants Goldsmith 
and Keller; that plaintiff thereafter notified defendants 
Goldsmith and Keller of the progress of said negotiations, 
and plaintiff says that it was understood and agreed be¬ 
tween the plaintiff and defendants Wardman Construction 
Company and Goldsmith and Keller that in the event the 
aforesaid property was sold to said optionee during the 
period said option in the aforesaid lease was in full force 
and effect, plaintiff was to receive full commissions on said 
sale; and plaintiff further says that notwithstanding the 
duties and obligations arising under or growing out of the 
aforesaid contracts resting upon said defendants, and each 
of them, to refrain from interfering with the consummation 
of said sale of said property by plaintiff to said optionee 
for the sum of $75,000.00 during the period of the said lease 
and to receive and be compensated therefor; yet said de¬ 
fendants, and each of them, acting in concert, did recklessly 
and in wanton disregard of plaintiff’s rights to conclude 
said negotiations and sale of said property at the 
9 price of $75,000.00 and to receive said compensation 
therefor, and while negotiations between the plaintiff 
and said aforesaid optionee in the aforesaid lease were 
pending, did consummate, without plaintiff’s knowledge or 
consent, a sale to the aforesaid optionee for the sum of $64,- 
500.00; and that defendants Goldsmith and Keller paid to 
and the defendant Wardman Construction Company re¬ 
ceived a commission on said sale in the sum of $2,035.00, all 
done to the injury, loss and damage to the plaintiff in the 
sum of $5,000.00. 
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Wherefore plaintiff says that by reason of the] premises 
plaintiff has been damaged in the sum of $5,000.00, for 
which amount plaintiff claims judgment against said de¬ 
fendants Wardman Construction Company and Z. Thomas 
Goldsmith and William Keller, and each of them, besides 
costs of suit. 

And plaintiff claims judgment against the defendants in 
the sum of $7,035.00, with interest on $2,035.00 from the 25th 
day of March at the rate of six per cent per annum, besides 
costs of suit. 

WEBSTER BALLING®, 

Attorney for Plaintiff. 

Plaintiff’s Exhibit “A”. 

This agreement, made this 8th day of September A. D. 
one thousand nine hundred and twenty seven (1927), by and 
between Wardman Construction Company of Washington, 
1). C., party of the first part, and Miss Isabel Gurnee, 
Wardman Park Hotel, Washington, D. C., party of the 
second part, hereinafter described as lessor and lessee, 
respectively: 

10 Witnesseth, That the said lessors, for and in con¬ 

sideration of the sum of $12,000.00 rent, and also the 
covenants, conditions, and agreements herein contained, 
and on the part of the lessee to be paid, kept, and per¬ 
formed, and for no other consideration except !as herein 
expressed, does hereby let and rent to the said lpssee and 
she has hereby taken as tenant of the lessor the [following 
described premises, situate, lying, and being in tl|e City of 
Washington, D. C. and known and designated as imd being 
1316-16th St., N. W. for the term of two years to Commence 
with the 25th day of September A. D. 1*927, and to end on 
the 25th day of September A. D. 1929, at the said rent of 
Six Thousand Dollars per year ($6,000), payable without 
demand at The Office of Buckey and Company, 80(5-17th St., 
N. W., Washington, D. C. in monthly installments of Five 
Hundred Dollars in advance on the 25th dav of leach and 
every month during said term, beginning for the first of 
said payments on the 8th day of September 1927, tjie receipt 

2—5654a 
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of one dollar ($1) of said rent paid by said lessee is hereby 
acknowledged bv said lessor. 

And the said lessee covenant- and agree- to pay said 
lessors the said rent as aforesaid for the full term hereof; 
that she will not assign this lease or any portion of Hie 
term, or sublet the premises or any part thereof, without 
the written consent of the lessor; that the said lessee will 
not use or suffer to be used said premises for any dis¬ 
orderly or unlawful purpose, or for any other purpose than 
as a residence, that she will not suffer or commit any waste 
to, in, or upon the said building, fixtures, and premises; 
that she will at her own expense during said term keep said 
leased premises, including the building, fixtures, plumbing 
and appurtenances thereof in substantial condition and in 
good repair, clean, and in good working order and proper 
sanitary condition, all of which premises are now in 
11 such condition and repair, remove snow and ice from 
the sidewalks thereof, and the lessors or their assigns 
shall not be liable therefor or for any work or materials 
furnished said premises, and the said lessee has no author¬ 
ity to incur anv debt or make any charge against the lessor- 
or their assigns or create any lien upon said leased prop¬ 
erty for anv work or material furnished the same. 

» * 

It is understood and agreed between the parties hereto 
that the party of the second part may, at any time during 
the term hereof, purchase the demise- premises from the 
party of the first part or its assigns at and for the sum of 
Eighty-five Thousand Dollars ($85,000), payable one-third 
in cash and the balance on or before three years. 

And the lessee agrees that she will at the end of her 
tenancy surrender the said leased premises in such sub¬ 
stantial condition and good repair, good working order, etc., 
as aforesaid, and clean, ordinary wear and tear and loss by 
fire and storm excepted; that she will also pay all charges 
for gas, electricity, and water used on said premises when 
the bills therefor become due and payable; that she will not 
make any alterations or changes in said premises, without 
written consent, or increase the rate of fire insurance upon 
the building and improvements upon said premises beyond 
an ordinary risk. 

ft 

It is further agreed that payment of rent shall cease if 
the said premises shall be destroyed by fire, or be so dam- 
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aged by fire or any unavoidable casualty as to make the 
same uninhabitable, and either party may forthwith ter¬ 
minate this lease by written notice to that effect. 

Provided always, that if the rent aforesaid, or apy install¬ 
ment thereof, shall not be paid within 10 days |after the 
same becomes due and payable as aforesaid, although no 
demand shall have been made for the samej or if the 
12 lessee or her assigns shall fail or neglect tojkeep and 
perform each and every of the covenants, conditions, 
and agreements herein contained and on the p<^rt of the 
said lessee to be kept and performed, or if the saipe or any 
of them shall be broken, then and in each and ehery such 
case from thenceforth and at all times thereafter, at the 
option of the lessors or their assigns, the lesseeright of 
possession shall thereupon end and determine, and the 
lessors or their assigns shall be entitled to the possession 
of said leased premises, and to re-enter the samp without 
demand of rent or demand of possession of the sjiid prem¬ 
ises, and may forthwith proceed to recover possession of 
the said leased premises by process of law, any! notice to 
quit or of intention to exercise said option, or tq re-enter 
the same being hereby expressly waived by the lpssee and 


her assigns. 

And in the event of such re-entry by process of law, or 
otherwise, the lessee nevertheless covenants and agrees to 
remain answerable for any and all damages, deficiency or 

•/ 0 7 | 

loss of rent which the lessors may sustain by such re-entry; 
and the lessors reserves full power, which is hereby acceded 
to by the lessee, to re-let the said premises for tjie benefit 
of the lessee. 

And the lessee expressly covenants and agrees to pay 
said rent as aforesaid, and also keep and perform! each and 
every of the covenants, conditions, and agreements herein 
contained. 

It is mutually agreed that this lease shall bind the ex¬ 
ecutors, administrators, and assigns of the Respective 
parties hereto. 

And it is further agreed, that no waiver of any breach of 
any covenant, condition, or agreement herein shall operate 
as a waiver of the covenant, condition, or agreement itself, 
or any subsequent breach thereof. 
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In testimony whereof the parties have hereunto 

13 signed their names and affixed their seals the day 
and year first hereinbefore written. 

(Signed) WARD MAN CONSTRUCT [seal.] 

TION COMPANY, 

By JAMES D. HOBBS. [seal.] 

(Signed) ISABEL GURNEE. [seal.] 

A commission of five per cent for rentals collected is to 

be paid Buckey and Company as agents by Wardman Con¬ 
struction Company. 

Pleas of Defendants Goldsmith and Keller . 

Filed December 13, 1928. 

* :* 1 * * * * * 

The defendants, Z. Thomas Goldsmith and William 
Keller, for a plea to the declaration in the above entitled 
cause, and each count thereof, admit that they are co¬ 
partners, but they deny each and every allegation of said 
declaration, except they have no personal knowledge as to 
any understanding or agreement between the plaintiff and 
the defendant, Wardman Construction Company, and 
insofar as the same may lie material, they pray strict proof 
thereof, and they specifically deny that they orally agreed 
to pay plaintiff a commission in the event the lessee exer¬ 
cised her option to purchase said property, and they deny 
that the said plaintiff was the procuring cause of the sale 
of said property, but say that the defendant, Wardman 
Construction Company, procured a purchaser that was 
ready, able, and willing to buy said property from these 
defendants, and that these defendants paid to the defend¬ 
ant, Wardman Construction Company, the full commission 
on said sale, and they deny that the plaintiff rendered any 
services for which he is entitled to receive, or expected to 
receive, or these defendants agreed to pay, any compensa¬ 
tion, and they specifically deny that they acted in concert 
and reckless disregard of plaintiff’s rights in selling said 
real estate through the Wardman Construction Com- 

14 pany as agent, and deny that said sale was made 
while any negotiations between the plaintiff and the 
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aforesaid optionee in the aforesaid lease, were penjding, but 
further say that the plaintiff had abandoned his efforts to 
sell said property and had no exclusive agency or otherwise 
so to do. 

Wherefore these defendants deny any indebtedness to the 
plaintiff in the premises. 

NEWMYER & KING, j 
A. L. NEWMYER, 

7 I 

Attorneys for Defendants , Z. Tlionias 

Goldsmith and William Keller. 

Affidavit. \ 


•V; 


* 


District of Columbia, ss: 

I, Z. Thomas Goldsmith, being first duly sworn ^cording 
to law, on my oath do depose and say that I am one of the 
persons named as defendant in the above entitled cause 
and make this affidavit on behalf of myself am) my co- 
defendant, William Keller, and I have personal knowledge 
of the matters and facts stated hereinafter. 

I deny that either 1 or my partner, William Kjcller are 
indebted unto the said plaintiff, M. C. Buekey, in; the sum 
of $7,035.00, or in any other sum whatsoever, bult have a 
just defense to said plaintiff’s entire claim, by reason of 
the following facts: 

These defendants did not employ the said M. Cl Buekey 
to obtain a purchaser for the real estate describee) as 1316 
Sixteenth Street, Northwest, and the said plaint iff Buekey 
was not the procuring cause of the sale of said premises, 
that was made by these defendants, and said defendants 
never agreed to pay the plaintiff the commission for said 
sale, but the sale of said real estate was made by the 
15 Wardman Construction Company as agent, and these 
defendants paid to the said Wardman Construction 
Company the full real estate commission for procuring said 
purchaser. 

Wherefore affiant denies any indebtedness on tyehalf of 
himself and his co-defendant, William Keller, to the said 
M. C. Buekey. 

Z. THOMAS GOLDSMITH. 
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Subscribed and sworn to before me this 12 day of Decem¬ 
ber, A. D. 1928. 

[seal.] 1 ALBERT W. JACOBSON, 

Notary Public , D. C. 

Picas of Defendant Ward wan Construction Company . 

Filed April 9, 1929. 

* * * * * # 


Now comes the defendant, Wardman Construction Com¬ 
pany, and for plea to the first count of the declaration says 
that it has no knowledge whether plaintiff was or is a 
licensed broker in the District of Columbia; it admits that 
on or about the 8th of September, 1927, that it was the 
owner of premises 1316 16th Street, N. W., in the District 
of Columbia, and that it authorized plaintiff to procure a 
tenant for said property at an annual rental of Six Thou¬ 
sand ($6,000.00) Dollars or a purchaser at the price of 
Eighty-Five Thousand ($85,000.00) Dollars; it admits that 
it agreed to pay plaintiff full commissions on the rental 
of said property and avers that it has paid them; it admits 
that plaintiff procured a written lease for a period of two 
years at an annual rental of Six Thousand ($6,000.00) 
Dollars and privilege to purchase for Eighty-Five Thou¬ 
sand ($85,000.00) Dollars at any time during the term of 
the lease, and that it accepted said lease. During all of 
the time it was the owner of said property it refused fo 
sell the same for less than Eighty-Five Thousand 
16 ($85,000.00) Dollars. On or about December, 1927 

defendant exchanged said premises with Goldsmith 
and Keller for certain other premises in the District of 
Columbia, at a valuation of the said premises of Eighty- 
Five Thousand ($85,000.00) Dollars, and at said time Gold¬ 
smith and Keller became and were the bona fide actual 
owners thereof in fee simple. Thereafter Goldsmith and 
Keller authorized 1 and employed this defendant to find 
them a purchaser for the said premises at the price of 
Sixty-Four Thousand, Five Hundred ($64,500.00) Dollars, 
and agreed to pay them full commissions on said sale if 
they could accomplish it. This defendant accomplished 
said sale at said price to the said lessee in said lease and 
Goldsmith and Keller paid them therefor the said com- 
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mission. The defendant denies that it is indebted ^o plain¬ 
tiff in any sum whatsoever. It has no knowledge of any 
of the other averments contained in the first coupt of the 
declaration. 

2. For plea to the second count of the declaration it 
adopts the first count of this plea, and makes the $ame the 
second count hereof the same as if specifically incorporated 
herein. 

?>. For plea to the third count this defendant isj advised 
that inasmuch as it is not sued in the third count ill can not 
and need not plead thereto. 

4. For plea to the fourth count of the declaration the de¬ 
fendant makes its plea to the first count hereof paitt of this 
fourth plea the same as if specifically incorporate^ herein. 
It denies that it was understood and agreed between the 
plaintiff and this defendant and Goldsmith and Kdller that 
in the event that the aforesaid property was sold to said 
optionee during the period said option in the aforesaid 
lease was in full force and effect, plaintiff was tp receive 
full commissions on said sale; it denies that the defendants 
or either of them either separately or acting in con- 
17 cert did recklessly and in disregard of pjaintiff’s 
rights consummated a sale to the aforesaid optionee 
for the sum of Sixty-Four Thousand, Five Hundred ($64,- 
500.00) Dollars; it denies that it had any knowledge that 
plaintiff was negotiating with the said optionee^ where¬ 
fore it pravs that it mav be hence dismissed with cpsts. 

DANIEL THEW WRIGHT, 
PHILIP ERSHLER, i 
Attorneys for Defendant y 
Wardman Construction Company. 


Affidavit of Defense. 

Filed April 19, 1929. | 

* «= * * * * \ * 


District of Columbia, ss: 

James D. Hobbs, being first duly sworn, says that he is 
Treasurer of Wardman Corporation, formerly Wardman 
Construction Company, and that the facts state4 in this 
affidavit are within his personal knowledge. On about Sep- 
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tember 8, 1927, Wardman Construction Company was the 
owner of premises 1316 16th Street, Northwest, in the Dis¬ 
trict of Columbia, and orally employed the plaintiff to pro¬ 
cure a tenant for said property at an annual rental of not 
less than Six Thousand ($6,000.00) Dollars per year for 
a purchase of the said property at a price of not less than 
Eighty-Five Thousand ($85,00*0.00) Dollars and agreed to 
pay him in the event he was successful in either respect, 
commissions in the event he secured a tenant, and usual 
commission in the event he procured a purchaser and made 
a sale. He procured a tenant but never did procure a pur¬ 


chaser and never did effect a sale. 


Wardman Construct ion 


Company entered into a written lease with said purchaser 
of the said premises for a period of two years at an annual 
rental of Six Thousand ($6,000.00) Dollars. Said lease 
contained an option to the lessee to purchase said 
18 property for Eighty-Five Thousand ($85,000.00) 
Dollars at anv time during the term of the lease. 
Lessee went into possession of the premises and paid the 
rental fixed bv the lease until on or about the 10th dav of 
November, 1927, when Wardman Construction Company, 
in good faith, exchanged said premises with the defend¬ 
ants, Goldsmith and Keller, at a valuation of Eighty-Five 
Thousand ($85,000.00) Dollars, for certain other property 
in the District of Columbia, and transferred and conveyed 
the same to said Goldsmith and Keller and was no longer 
the owner thereof nor anywise interested therein. While 
Wardman Construction Company was the owner of said 
premises, it always refused to sell or part with the same 
for less than Eightv-Five Thousand ($85,000.00) Dollars. 
This affiant and Wardman Construction Company have no 
knowledge whether Goldsmith and Keller or either of them 
authorized plaintiff to take up with said optionee in said 
lease the exercise of her option to purchase said property 
at the reduced price of Seventy-Five Thousand ($75,000.00) 
Dollars. This affiant and Wardman Construction Com¬ 


pany have no knowledge whether Goldsmith and Keller 
agreed to pay plaintiff any commission in the event the 
lessee purchased the premises. Plaintiff was unable to 
secure a purchaser at the reduced figure of Seventy-Five 
Thousand ($75,000.00) Dollars, and unable to procure a 
purchaser at any figure and did not procure any purchaser. 
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After his said failure, Goldsmith and Keller j employed 
Wardman Construction Company to procure the &aid lessee 
to purchase the said property at the price of ^ixty-Four 
Thousand, Five Hundred ($64,500.00) Dollars, ahd agreed 
to pay it usual commission in ease it was successful in so 
doing. It did so do and Goldsmith and Keller paid it the 
usual commissions on such a sale amounting to Two Thou¬ 
sand and Thirty-Five ($2,035.00) Dollars. Wardman Con¬ 
struction Company did not agree to pay the plaintiff said 
commission or any part thereof or any commission what¬ 
soever except as first hereinbefore recitdd. There 
19 is nothing due and owing to the plaintiff lj>y or from 
Wardman Construction Companv. 

JAMES D. HOBBS. 

Sworn to before me and subscribed in my presence by 
James D. Hobbs this 17th dav of April, A. D. 1929. 

[seal.] MARIE C. EICHELSfcR, 

Notary Public , D. C. 

Memorandum. 

• April 23, 1929.—Joinder in Issue, Notice of j Trial and 
Note of Issue filed. 

I 

I 

Supreme Court of the District of Columbia. 

Wednesday, October ^8, 1931. 

Session resumed pursuant to adjournment, Mr. Justice 
Gordon presiding. 

* • # # * # I * 

Come now the parties hereto by their respective attorneys 
of record and a jury of good and lawful men of this district, 
to-wit: Gerald J. O’Day, Lynn O. De Lashmutt, Ajlex. F. Mc¬ 
Kay, George Mahoney, Wm. F. Scherer, Henry IE. Horan, 
Fred W. Pimper, Joseph F. Schaeffer, Thomas jB. Eckloff, 
Edwin F. Fogertv, Paul L. Vanderbilt, John E. Doyle, who 
are duly sworn to well and truly try the issue hefein joined 
and after this cause is heard in part the defendants move the 
court to direct a verdict in their favor and upon | considera¬ 
tion thereof it is ordered that a verdict be directed at the 
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proper time in favor of tlie defendant Wardman Construc¬ 
tion Company, and it is further ordered that the motions 
for a directed verdict as to the defendants Goldsmith and 
Keller he, and the same are lierebv each and sever- 
20 ally denied, whereupon, the plaintiff withdraws the 
second and fourth counts of the declaration herein as 
to the defendants Goldsmith and Keller; and thereupon, 
after this cause is further heard the jury is respited until 
tomorrow morning at ten o’clock. 


Supreme Court of the District of Columbia. 

Thursday, October 29, 1931. 

Session resumed pursuant to adjournment, Mr. Justice 
Gordon presiding. 

******* 

Come again the parties hereto in manner as aforesaid and 
the same jury that was respited yesterday and after this 
cause is further heard and given to the jury in charge they 
upon their oath say they find for the plaintiff as against the 
defendants Goldsmith and Keller in the sum of Two Thou¬ 
sand Thirty-five Dollars ($2,035.00) with interest thereon 
from March 25, 1928; and they further find for the defend- 
ant Wardman Construction Company by the direction of the 
Court. 

Motion for New Trial . 

Filed November 2, 1931. 
******* 

Come now the defendants, Goldsmith and Keller, by their 
attorney, and move the court to set aside the verdict ren¬ 
dered herein and to grant a new trial of said cause upon the 
following grounds: 

1. Said verdict is contrary to the evidence. 

2. Said verdict is contrary to the weight of the evidence. 

3. Because of errors of law in refusing to grant de- 
21 fendants’ prayer numbered one for a directed ver¬ 
dict. 

4. Because of errors of law in refusing to grant defend¬ 
ants’ prayers numbered three and four. 
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5. Because of errors of law in refusing to graijit defend¬ 
ants’ prayer numbered six as submitted. 

6. Because of errors of law in submitting to the jjury upon 
the whole evidence the question of fact whether plaintiff 
was the procuring cause. 

7. Because of errors of law in submitting to the Jury upon 
the whole evidence the question of fact as to whether or not 
there was anv collusion between, the defendants and the 

m/ 

Wardman Construction Company. 

8. Because of errors of law in instructing the jury that 
they could find from the evidence that plaintiff was the pro¬ 
curing cause and/or that there was collusion between said 
defendants and Wardman Construction Companvj 

A. L. NEWMYriR, 
Attorney for Defendants. 


Webster Ballinger, Esq., 

Attornev for Plaintiff: 

Take notice that the foregoing motions for ne\h trial, in 
arrest of judgment and for judgment non obstante jveredicto 
have been tiled and will be argued at such time as the Court 
mav designate. 

A. L. NEWMYEJR, 
Attorney for Defendants. 

22 Motion in Arrest of Judgment. 

\ 

Filed November 2, 1931. 

I 

# | * 

i 

| 

Come now the defendants in the above entitled cause, 
by their attorney, and move the court to arrest the judg¬ 
ment in the above cause, upon the following grounds: 

1. Because upon the whole evidence it was thh duty of 
the court to instruct the jury to return a verdict hi favor of 
the defendants. 

2. Because of a fatal variance between the allegations 
of the first and third counts of the declaration upon which 
the case was submitted and the evidence. 

3. Because there was an entire failure of evidence of any 
collusion between the said defendants and Wardijnan Con¬ 
struction Company and the court nevertheless instructed the 
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jury that they might find such collusion from the testi¬ 
mony and submitted that issue to them. 

•> 

4. And for other errors apparent upon the record. 

A. L. NEWMYER, 
Attorney for Defendants. 

To Webster Ballinger, 

917 15th St. N. W.: 

Take notice that the foregoing motion has been filed and 
will be presented to the court for oral argument at such 
time as the court mav designate bv notice. 

I ' A. L. NEWMYER, 

Attorney for Defendants. 

23 Supreme Court of the District of Columbia. 

Tuesday, December 1, 1931. 

Session resumed pursuant to adjournment, Mr. Justice 
Gordon presiding. 

# & * * * * * 


Come now the parties hereto by their respective attor¬ 
neys of record, whereupon, the motion filed herein for judg¬ 
ment non obstante veredicto is withdrawn and thereupon, 
the motions filed herein for a new trial and in arrest of 
judgment are duly argued and submitted to the court and 
upon consideration thereof it is ordered that said motions 
be, and the same are herebv each and severally overruled 
and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendants Z. Thomas Goldsmith and William Keller, Co¬ 
partners trading as Goldsmith and Keller the sum of Two 
Thousand Thirty-five Dollars ($2,035.00) with interest 
thereon from the 25th day of March, 1928, together with 
costs of suit to be taxed bv the clerk and have execution 
thereof. 

Further, it is considered that plaintiff take nothing by 
this action as to defendant Wardman Construction Com¬ 
pany, a corporation, that said defendant go hence without 
day be for nothing held and recover of plaintiff its costs of 
defense to be taxed by the clerk and have execution thereof. 

To the foregoing judgment the defendants Z. Thomas 
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Goldsmith and William Keller by their attorney o|‘ record, 
in open court, note an appeal to the Court of Appeals of 
this District; whereupon, an undertaking to act as'a super¬ 
sedeas bond is hereby fixed in the sum of Three thousand 
Dollars ($3,000.00) and an undertaking to act as a cost bond 
is hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

I 

24 Memoranda. 

December 8, 1931.—Supersedeas Bond ($3,000) approved 
and filed. 

December 18, 1931.—Proposed Bill of Exceptions filed. 

i 

Assignment of Errors. 

Filed December 18, 1931. j 

* # * * * * i # 


The defendants (appellants in the above-entitled cause) 
assign as error committed by the Trial Court the fallowing: 

1. In failing to grant defendants’ first prayer for a di¬ 
rected verdict. 

2. In failing to grant defendants’ prayer numbered 4. 

3. In failing to grant defendants’ prayer numbered 6 as 
submitted. 


4. In granting plaintiff’s prayer numbered 3. 

5. In submitting to the jury the issue and instructing the 
jury that they might find upon the evidence that |plaintiff 
was the procuring cause of the sale. 

6. In submitting to the jury the issue and instructing the 
jury that they might find upon the evidence that tliere was 
collusion between these defendants and the Wardman Con¬ 
struction Company. 

7. In submitting to the jury the issue and instructing the 
jury that they might find under the first and third counts 
of the declaration on which plaintiff elected to stind, that 

there was collusion between these defendants and the 
25 Wardman Construction Company. 

ALVIN L. NEWMYER, ! 

Attorney for Defendants, 

Goldsmith and feller. 


i 

i 

i 

i 

i 
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Order Extending Time to File Transcript of Record. 

Filed April 11, 1932. 

Court of Appeals of the District of Columbia, January 

Term, 1932. 

No. 1914, Original. 

Law. No. 75502. 


Z. Thomas Goldsmith, William Keller, Copartners, 
Trading as Goldsmith & Keller, Petitioners, 


vs. 

M. C. Buckey, Trading as Buckey & Co. 

On consideration of the petition for an extension of time 
to and including April 11, 1932, within which to file the 
transcript of record in the above entitled cause in this 
Court, 

It is by the Court this day ordered that said petition be 
and it is hereby granted and the time extended as prayed. 

Per Mr. Chief Justice MARTIN, 

; March 26, 1932. 

A true copv. Test: 

[seal.] HENRY W. HODGES, 

Clerk Court of Appeals , D. C. 

Memorandum. 

March 18, 1932.—Time to submit Bill of Exceptions ex¬ 
tended from day to day, to and including April 11, 1932. 

Supreme Court of the District of Columbia. 

Monday, April 11, 1932. 

Session resumed pursuant to adjournment, Hon. Peyton 
Gordon, Justice, presiding. 


Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon the defendants by their at- 
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torney of record submit to the Court the Bill of Exceptions 
taken at the trial of this cause and pray j that the 
2G same be signed and made of record nunc j)ro tunc, 
which is hereby accordingly done. j 

Designation of Record. 

Filed December 18, 1931. ; 

* # * * * # j * 

The clerk will please include the following in t[he Tran¬ 
script of Record on this appeal : 

1) Declaration. 

2) Pleas of all defendants. j 

3) Notation of Joinder in Issue, Notice of Trial and Note 
of Issue. 

4) Memorandum of verdicts. 

5) Motions for New Trial and in arrest of judgment. 

6) Memorandum overruling motions and entry of judg¬ 
ment. 

7) Notation of appeal and fixing bond, Notation of ap¬ 
peal bond approved and filed. 

8) Memorandum of filing and submission of Bill of Ex¬ 
ceptions. 

9) Bill of Exceptions. I 

10) Assignment of Errors with memorandum o^* date of 

filing. | 

11) This Designation of Record. 

ALVIN L. NEWMYER, j 
Attorney for Defendants , 

Goldsmith and Keller. 

| 

Service of a copy of this foregoing Designation of Rec¬ 
ord, Assignment of Errors and Proposed Bill o^ Excep¬ 
tions acknowledged this 18th day of December, lj)31. 

WEBSTER BALLINGER, 

Attorney for Plgintiff. 

A. S. B. 

27 Supreme Court of the District of Columbia. 

United States of America, j 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme,Court of 
the District of Columbia, hereby certify the foregoing pages 
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numbered from 1 to 26, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 75502 at Law, wherein M. C. 
Buekey, trading and doing business under the name and 
style of Buekey and Company, is Plaintiff and Wardman 
Construction Company, a corporation and Z. Thomas Gold¬ 
smith and William Keller, Co-partners, trading as Gold¬ 
smith and Keller, are Defendants, as the same remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe mv name and 
* * 

affix the seal of said Court, at the City of Washington, in 
said District, this 11th day of April, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 

Bv CITAS. B. COFLIN, 

Assistant Clerk. 

28 Court of Appeals, District of Columbia. Filed 
Apr. 11, 1932. Henry W. Hodges, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 75502. 

M. C. Buckey, Trading as Buekey & Co., Plaintiff, 

vs. 

Z. Thomas Goldsmith, William Keller, Copartners, 
Trading as Goldsmith and Keller, Defendants. 

Bill of Exceptions. 

Be it remembered, that at the trial of this case before 
Mr. Justice Gordon and a jury, duly impanelled, and sworn, 
to try the issues herein, which trial began on October 28, 
1931, and thereafter was further proceeded with, the herein¬ 
after recited proceedings were had and evidence given or 
offered, all before the jury retired to consider its verdict. 

Thereupon, Florence Becker, the witness called on behalf 
of the plaintiff, being first duly sworn, testified that during 
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tlie year 1927 she was employed by plaintiff as a real estate 
saleswoman; that while she was so employed, Mr. Harry 
Wardman, President of Wardman Construction (fompany, 
owner of 131G 16th Street, Northwest, authorized! plaintiff 
to procure a tenant for said property at an annual rental of 
$6,000, or a purchaser for said property at the price of 
$85,000, and promised to pay plaintiff in the ever[t he was 
successful full commissions on either the rental or sale 
of said property or both; that she had personal knowledge 
of the matter as Mr. Wardman made the arrangements with 
her; that thereafter she, acting for plaintiff, found 
29 Miss Bell Gurnee who was then living at Wardman 
Park Hotel but who was contemplating purchasing 
a home; that Miss Gurnee after visiting the properly agreed 
to lease it for two years at an annual rental of $0,000 pro¬ 
vided she could obtain an option to purchase at |he price 
of $85,000 any time during the life of the lease; tljat there¬ 
upon a lease agreement dated September 8, 1927, jwas pre¬ 
pared, executed by Miss Gurnee and submitted to and 
accepted by the Wardman Construction Compajnv. The 
lease agreement was thereupon offered in evidence. By its 
terms Miss Gurnee leased 1816 16th Street, Northwest, 
as a residence for a term of two years, commencing on 
September 25, 1927, at an annual rental of $6,000 payable 
in monthly installments in advance of $500 each I at plain¬ 
tiff’s office. Among other things the lease agreeipent con¬ 
tained the following provision; 

“It is understood and agreed between the partibs hereto 
that the party of the second part may, at any tinje during 
Iho term hereof, purchase the demise- premises from the 
party of the first part or its assigns at and for the sum of 
Eightv-five Thousand Dollars ($85,000), payable one- 
third in cash and the balance on or before three vears.” 

4 i 

I 

I 

Witness testified that Miss Gurnee paid the first 1 ; month’s 
rent and went into possession. 

Plaintiff thereupon offered in evidence 
October 31, 1927, recorded November 15, 

Wardman Construction Company conveyed said 'premises 
to Z. Thomas Goldsmith and William Keller. ! 

4—5654a 
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Plaintiff next offered in evidence the original lease agree¬ 
ment on the back of which instrument appeared an assign¬ 
ment of the lease to Goldsmith and Keller signed bv Ward- 
man Construction Company, bearing date of October 30, 
1927. 

Opposite the signatures on the lease was typewritten the 
following: 


30 “A commission of five percent for rentals collected 
is to be paid Buckey and Company as agents by 
Wardman Construction Company.” 


M. C. Buckey, plaintiff, being called as a witness testified 
as follows: During all of the vears 1927 and 1928 he was a 
licensed real estate broker conducting his business under 
the trade name of “Buckey & Company”; that following 
the execution of the lease agreement dated September 8, 
1927, with its optional provision, Miss Gurnee went into 
possession and the rents were regularly thereafter paid 
through his office up to and including the month ending 
March 25, 1928; that on December 8, 1927, he received a 
letter dated December 7, 1927, addressed to plaintiff and 
signed by Goldsmith and Keller, the body of which was as 
follows: 

“This is to advise you that we are the present owners of 
the premises 1316 16th Street, Northwest. 

“Kindly remit rent from said premises to us in the 
future.” 


On December 8, 1927, he wrote Goldsmith and Keller a 
letter the bodv of which was as follows: 

“Pursuant to vour letter informing me of the change of 
ownership from Wardman Construction Company to your 
firm, of 1316 16th Street, N. W., I enclose herewith our 
check for $475.00 for rent for the month of December. 

“In the future the rent cheques will be sent to your firm 
on receipt of rent by us.” 

Witness testified that on said date he personally took said 
letter with the check enclosed to the office of Goldsmith 
and Keller and delivered it to Mr. Goldsmith who was 
sitting at his desk; that Mr. Goldsmith had the lease agree¬ 
ment on his desk, and said to witness: “You procured the 
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lease of this property with its option to purchase.! We wish 
you would take this matter up with your client £nd see if 
you cannot induce her to exercise her obtion. If 
31 she will do so we will reduce the price to $(5,000. If 
a sale is made bv vou we will pav you the usual com- 
mission.” Witness testified that shortly thereafter he took 
up the matter with Miss Gurnee and telephoned Mr. Gold¬ 
smith that he had seen Miss Gurnee who was interested in 
the property at the reduced price; that she had [requested 
confirmation of the offer from the owner including state¬ 
ment of taxes and trusts, but would not be able|to give a 
definite answer until she had had opportunity tp test the 
heating plant and determine whether the house j was com¬ 
fortable in severe cold weather; that not receiving! the state- 
ment in writing he had requested, under date of December 
27,1927, he wrote Goldsmith and Keller a letter, the body of 
which was as follows: 

“Referring to the telephone conversation ha<j recently 
with Mr. Goldsmith in reference to the sale of 1316 16tli 

I 

Street, Northwest, I would request that the ter^ns, taxes, 
trusts and price be confirmed to me by letter as thf prospec- 
tivc client is interested and requests this accurate data.” 

Witness testified that Goldsmith and Keller nevpr replied 
to his letter and he did not communicate with goldsmith 
and Keller after that; asked “When did vou next! talk with 
Miss Gurnee” he answered, “I can’t state exactly!but I had 
several conversations with her.” Each time she!informed 
him that she had not reached any definite decision. Wit¬ 
ness could not state when the talks occurred; that later in 
the winter, and after there had been a severe cold spell, he 
endeavored to get in touch with Miss Gurnee several times 
but was informed each time that she was out of the city: 
that the next he heard of the matter was the receipt, of a 
letter dated March 28, 1928, signed by Miss Gurnee and 
addressed to him, the body of which was as follows: 

“In case you should not have heard, this is to inform you 
I have bought this house—so I am not defaulting on the 
rent. 

Thanking you for all your kindness and courtesy during 
my renting period, Believe me 
Yours sincerely,” 
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32 Witness testified that lie thereupon investigated the 
matter and found that Goldsmith and Keller had 

accepted a contract signed by Miss Gurnee, submitted to 
them by Wardman Construction Company for the sale of 
said property by Goldsmith and Keller to Miss Gurnee at 
the reduced price of $64,500 and that said sale was consum¬ 
mated on or about March 16, 1928; that he thereupon made 
demand upon both Goldsmith and Keller and Wardman 
Construction Company for the payment to him of the usual 
commission of five percent on the first $5,000 and three per 
cent on the remainder, and which commission on the sale 
price amounted to $2,035, which they refused to pay and he 
thereupon entered suit. 

Plaintiff thereupon offered a deed dated March 6, 1928 
recorded March 16, '1928, wherein Goldsmith and Keller 
conveyed said property to Miss Gurnee, which was ad¬ 
mitted in evidence. 

Plaintiff next offered the contract dated Februarv 28, 

» 

1928. signed by Miss Gurnee and accepted by Goldsmith 
and Keller for the sale of said premises through Wardman 
Construction Company as agent of Goldsmith and Keller 
for $64,500 and providing for the payment to Wardman 
Construction Company of a commission on “sale of five 
per cent (5 per cent) on any amount up to $5,000 and three 
per cent (3 per cent) on any excess thereof” which was 
admitted in evidence. 

Plaintiff then offered the settlement sheet of* the District 
Title Company dated March 6, 1928, showing the settlement 
of said sale bv Goldsmith and Keller to Miss Gurnee, the 
sale price being $64,500, and the payment of a commission 
to “Wardman and Elmer Dyer” of $2,035, which was ad¬ 
mitted in evidence. 

33 Thereupon the plaintiff announced to the court 
that he rested his case; whereupon a motion to direct 

a verdict in favor of the defendant, Wardman Construc¬ 
tion Company, was made on behalf of the defendant, Ward- 
man Construction Company, and a motion to direct a ver¬ 
dict in favor of the defendants, Goldsmith and Keller was 
made on their behalf. Whereupon the court granted the 
motion for a directed verdict in favor of the defendant, 
Wardman Construction Company, and overruled the mo¬ 
tion for a directed verdict in favor of Goldsmith and 
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Keller, to which ruling denying the motion of Gjoldsmith 
and Keller an exception was duly noted and allowed on 
behalf of the defendants, Goldsmith and Keller. 

Thereupon on motion by said defendants, Goldsjnith and 
Keller, to require plaintiff to elect on which counts he de¬ 
sired to proceed, the plaintiff voluntarily withdrejvv counts 
numbered two and four, taking a voluntary ! non-suit 
thereon, and elected to proceed upon counts one and three 
of the declaration. 

Thereupon to maintain the issues on their paiit joined, 
the defendants, Goldsmith and Keller, introduce^ the fol¬ 
lowing testimonv: 

I 

Z. Thomas Goldsmith, one of the defendants,j testified 
that he and William Keller in 1927 and at this jtime are 
engaged in the building business in the District of Colum¬ 
bia, that the real estate 1316 16th St. X. W., was acquired 
by them from the Wardman Construction Company in a 
trade, which was consummated November 15, 192f, that at 
that time Miss Gurnee was a tenant in the property under 
a lease and that the lease was assigned to Goldsjnith and 
Keller at the time of the trade and that Goldsjnith and 
Keller continued to permit the plaintiff Buckey to collect 
the rent as rental agent as long as Goldsmith anjd Keller 
owned the property and Buckey received his rehtal com¬ 
mission thereon. 

34 That at the time Goldsmith and Keller purchased 
this property from Wardman in November 1927, 
Goldsmith and Keller knew the terms of the leasejand that 


the tenant had an option to buy the property during her 
lease for $85,000. That one of the inducing causes for the 
purchase of the property by Goldsmith and Keller; was that 
a representative of Mr. Wardman’s office told them at the 


time of the trade, that Miss Gurnee would buy jhe prop¬ 
erty; that he could not recall what representative pf Ward- 


man’s office advised them before the purchase that Miss 
Gurnee would buy the property. 


That Buckey personally delivered the check foil the first 
month’s rent and that witness then told Buckev jto trv to 

* j *> 


sell the property for $75,000 and to bring him an offer if 
he could get one for that amount; that subsequent to the 
purchase of said property by Goldsmith and Killer they 
listed it for sale with about a dozen real estate agents, in- 
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eluding* AVardman Construction Company; that Mr. Dyer 
of Wardman Construction Company later brought them 
a contract signed bv Miss Gurnee in which she agreed to 
purchase the property for $64,500, which was less than 
their quoted price, but which they finally accepted and that 
the regular real estate commission was paid to the Ward- 
man Company; that they did not know Buckey in connec¬ 
tion with the sale. 

On cross-examination witness did not recall that when 
Buckey first called to see him on December 8, 1927, witness 
had before him on his desk the original lease agreement, 
but would not sav that he did not; witness did not recall 
that while Buckey was in his office on December 8th he told 
Buckey, “you procured the lease of this property with its 
option to purchase”, but stated that he knew at that time 
that Buckev was collecting the rents but did not know 
Buckey had procured the lease. Witness did not recall 
telling Buckev on that occasion, “we wish vou would take 
this matter up with your client and see if you cannot in¬ 
duce her to exercise her option,” but would not state that 
he did not do so. Witness did recall that he author- 
35 ized Buckey to offer the property for sale to Miss 
Gurnee at the reduced price of $75,000. Witness re¬ 
called that he had two or three talks over the telephone with 
Buckev shortly after December 8, 1927, when Buckev called 
his office, but did not then recall the subject matter of the 
telephone talks but presumed they related to the sale of the 
property to Miss Gurnee: he admitted the receipt of the let¬ 
ters dated December 8th, and December 27th, 1927, respec¬ 
tively, written bv Buckev to Goldsmith and Keller. He did 
• 7 • %> 

not recall definitely his reason for his failure to reply to 
Buckey \s letter of December 27, 1927, but believed that his 
reason for not replying was that the property was in the 
hands of other real estate agents, including Wardman Con¬ 
struction Company for sale; he could not recall the date 
when the property was first listed with any real estate 
agent for sale but it was listed with various agents when 
Goldsmith and Keller acquired it in the trade. That Dyer 
approached approached him, he did not approach Dyer, 
and witness authorized Dyer to sell the property for them 
even before they had completely closed the deal of the pur¬ 
chase of the property. Any property we have anyone can 
sell it and the one who sells it we pay the commission to. 
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i 

He could not recall the name of anv real estate a dent with 

• ~i 

whom the property had been listed, except Mr. Dyer of 
Wardman Construction Company. Asked the question, 
‘was the property listed with any real estate agbnts for 
sale before or after December 27, 1927/ witness replied, ‘I 
cannot recall \ Tie could not recall whether it had ever 

i 

been advertised for sale bv anv real estate agent; ihe knew 
when he approved the contract of sale submitted by Mr. 
Dyer of Wardman Construction Company for tluf sale of 
the property to Miss Gurnee that the sale was beiiig made 
to the optionee named in the original lease agreement. 

William Keller, one of the defendants, being called as a 
witness on behalf of the defendants, testified in substance 
that he and Z. Thomas Goldsmith commencing in 
3b 1927, ever since and were then engaged in the build¬ 
ing business in the District of Columbia;! that Z. 
Thomas Goldsmith attended to the executive business for 
the co-partnership and that he attended to the! outside 
work; that he knew of the purchase of the property in 
November 1927, from Wardman by Goldsmith and Keller; 
that he knew there was a lease on the property land un¬ 
derstood that the lease contained an optional provision for 
purchase; that he did not examine the lease as this was 
done bv Mr. Goldsmith; that he did not know at that time 
that Buckev had procured the lease; that he was present 
in the office when Buckev called and talked with Gbldsmith 
about the property shortly after Goldsmith and Killer had 
purchased from Wardman, but could not recall tjie date; 
that he did not recall Goldsmith having a copy of fhe lease 
agreement before him at anv time while Buckev was in the 
office, but would not state positively that he did hot. He 
remembered that Goldsmith authorized Buckev td make a 
sale of the property, if he could, for $75,000, but did not 
recall that Miss Gurnee’s name was mentioned ip connec¬ 
tion therewith; he had no knowledge of any subsequent 
telephone talks between Buckev and Goldsmith, Inor any 
knowledge of anv letter thereafter written bv Btickev to 

c» * j * 

Goldsmith and Keller but presumed that such a letter was 
received; that after Goldsmith and Keller purchased the 
property they authorized its sale through a number of real 
estate offices, including Wardman’s office. He cbuld not 
fix the exact date when the property was first offered for 
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sale through any real estate office nor recall the names of 
any real estate agent, other than Wardman, explaining 
that this was all attended to by Goldsmith. He remem¬ 
bered that Goldsmith and Keller authorized Dver of Ward- 
man's office to find a purchaser, but could not approximate 
the date nor state positively whether it was before or after 
December 27th, 1927. This was done by Mr. Gold- 
27 smith. He recalled that Mr. Dver submitted a con- 
tract for the sale of the property to Miss Gurnee for 
$64,500, and that after some hesitation because of the 
lower price, they accepted it and agreed to pay a commis¬ 
sion to Wardman Construction Company of $2,035 when 
the sale was consummated, which commission was later 
paid. 

Elmer Dyer, a witness called on behalf of the defendants, 

testified that he was one of the agents employed.by the real 

estate office of Wardman Construction Company and was 

so employed in 1927; that he had known Miss Gurnee, who 

was a resident of Wardman Park Hotel for some vears 

1 • . * 
previous to 1927 while witness was manager of Wardman 

Park Hotel; that witness was not the agent for Wardman 
Company who negotiated the real estate trade with Gold¬ 
smith and Keller by which Goldsmith and Keller acquired 
in 1927, 1316 16th St. N. W.; that he knew of said sale as 
he was in 1927 in Mr. Wardman’s executive office and had 
knowledge of all such transactions; that the trade was 
handled through another representative of the office and 
that he did not rechll of ever having come in contact with 
either Goldsmith or Keller in connection with that trans¬ 
action (except that when Goldsmith and Keller purchased 
the property from Wardman he was authorized by Gold¬ 
smith and Keller to secure a purchaser; that he told them 
then he thought he could sell the property to Miss Gurnee 
at the option price.) That he took the matter up with Miss 
Gurnee, saw her about a dozen times and finally persuaded 
her to make a written offer which she did in the contract of 
February 8, 1928; and which contract Goldsmith and Keller 
accepted; that when the sale from Goldsmith and Keller to 
Miss Gurnee was consummated “Wardman Company and 
witness” were paid the regular real estate commission 
which amounted to $2,035; that he never saw Buckey 
38 in connection with the deal and that Miss Gurnee 
had told him she was not interested in buying the 
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property at the price named in the option, or at $7j5,000. On 
cross-examination witness stated that he knew at the time 
the original lease agreement with its optional provision was 
submitted to and accepted by Wardman that it ha^l been ob¬ 
tained by Buckey; witness was unable to fix the exact date 
when Goldsmith and Keller authorized him as agent for 
Wardman Construction Company to find a purchaser for 
the property; he could not recall the exact date,jand when 
asked whether it was before or after December 27,1927, he 
answered that he did not recall; he did not recall the exact 
price at which Goldsmith and Keller had authorised him to 
make a sale. His recollection was that Goldsmith and 
Keller were asking $75,000, but that they told fiim to get 
them an oiler; witness knew before Goldsmith <^nd Keller 

7 i 

authorized him to find a purchaser for the property that 

Miss Gurnee was occupying the property under the lease 

with its optional provision; liked the property and that 

after he received the authorization from Goldsmith and 

Keller to endeavor to find a purchaser, he went iifimediately 

to Miss Gurnee; he did not recall having offered the prop- 

ertv for sale to anvone else; he had no knowledge while he 

was endeavoring to induce Miss Gurnee to purchase that 

Buckev was endeavoring to sell it to her; that thpLS is what 

he meant when he previously testified that he fiever saw 

Buckev in connection with the deal. 

* 

i 

Thereupon both sides announced their respective cases 
were closed; whereupon the attorney for the defendants 
moved the court to direct the jury to return a verdict in, 
favor of the defendants, Goldsmith and Kelle^, on the 
ground that the evidence failed to make out a Vase upon 
which the plaintiff was entitled to recover upoh the first 
and third counts of the declaration or either of them, which 
motion the court overruled, to which ruling the defendants 
noted an exception, which exception was duly allowed and 
noted on the minutes. 

39 The court thereupon granted the following prayer 
No. 3 at the request of the plaintiff. 

Plaintiff’s Prayer No. 3. 

The jury are instructed as a matter of law that in deter¬ 
mining the procuring cause of the sale of the property by 

5—5654 a 
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Goldsmith and Keller to Miss Gurnee you would consider 
all the surrounding circumstances and facts in evidence 
having anv bearing on anv and all negotiations with Miss 
Gurnee for the leasing or sale of the property to her, and 
if from said facts you determine that plaintiff was the 
procuring cause of said sale, your verdict should be for the 
plaintiff. 

The Court thereupon denied the following prayers re¬ 
quested by the defendants: 


Defendants 9 Prayer No. 1. 

The jury are instructed to return a verdict in favor of the 
defendants, Goldsmith and Keller. 


Defendants’ Prayer No. 4. 


The jury are instructed as a matter of law that there was 
nothing in the lease between the Wardman Company and 
the tenant which gave Buckey and Company an ex- 
40 elusive agency to sell this property to the tenant and 
nothing in the lease to prevent Goldsmith and Keller 
as owners from placing the property on sale with a number 
of agents to sell to the tenant or to any other person who 
might enter into a contract acceptable to Goldsmith and 
Keller upon such terms as Goldsmith and Keller might 
choose to accept.” 

Defendants' Prayer No. (I. 


HU 


The jury are instructed as a matter of law that the fact 
that Buckey had procured Miss Gurnee as a tenant for the 
Wardman Company in September 1927 while Wardman 
owned the property and that Miss Gurnee and Wardman 
had stipulated in the lease that she should have an option to 
purchase the property during the term of the lease for 
$85,000, did not as a matter of law prevent Goldsmith and 
Keller after they had purchased the property from Ward- 
man giving the property to a number of other agents for 
sale or prevent them from selling the property to Miss 
Gurnee for a lower price than the option and through a 
different real estate agent than Buckey; and if the jury 
believe from the evidence that Mr. Dver of the Wardman 


T. GOLDSMITH 


al. 'n s. m. 


BUCKETJ 


Company, acting as a real estate agent, was the procuring 
cause that in fact obtained the contract for sale entered 
into between Miss Gurnee and Goldsmith and Keller on 
February 28, 1928, then your verdict must be irj favor of 
the defendants, Goldsmith and Keller.” 

7 i 


To the ruling of the court in granting plaintiff’s prayer 
Xo. 3 and in refusing each of defendant’s prayers numbered 


1, 4 and 6, the defendants duly noted exception^, each of 
which exceptions were duly allowed by the court and noted 


on its minutes. 


Thereupon the court charged the jury as follows: 


I 

The Court: Gentlemen of the jury, as yob are told, 
41 this is a suit brought by the plaintiff Buclujy against 
the Wardman Construction Company and C. Thomas 
Goldsmith and W. Keller, defendants, to recover g commis¬ 
sion alleged to be due to the plaintiff for the sale py him of 
certain real estate in this citv. 1 have decided! that the 
evidence of the plaintiff at the close of the plaintiff’s case 
was not sufficient in law to impose liability for the amount 
claimed upon the Wardman Construction Company, and 
therefore direct von to find a verdict for the defendant, the 

v 7 

Wardman Construction Company, on all four couhts of the 
declaration. The plaintiff has abandoned or dismissed with 
non-suit counts two and four of the declaration ajid so you 
are to consider only the claims made in counts lj and 3 of 
the declaration. These counts in effect charge tliat at the 
time referred to the Wardman Construction Company was 
the owner of a certain piece of property, 1316 16|tli St., N. 
AM, in this City, and that Buckey, the plaintiff, wjas a duly 
authorized and licensed real estate broker; that tjie Ward- 
man Construction Company in September 1927 o|rally em¬ 
ployed Buckey to procure a tenant for the property at an 
annual rental of $6,000 per annum, or to sell the property 
at a price of $85,000 and agreed to pay him full commission 
in the event that he either procured the tenant, leaie or pur¬ 
chaser of the property. He further alleges thai shortly 
thereafter, on the date mentioned, he procured a tenant to 
lease the property at $6,000 per annum, and alsd secured 
option whereby the tenant could purchase the property at 
any time during the term of the lease at the sum of $85,000, 

that shortlv after that, December 
• * 

smith and Keller notified Buckey 


7th, the defendants Gold- 
that they had become the 
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owners of this property and that thenceforth they should 
receive the rent. Bv some arrangement Buckev continued 
to collect the rent. It then appears that shortly thereafter 
said defendant well knowing that the option to said 

42 lease had been procured by the plaintiff, orally 
authorized the plaintiff to negotiate with the optionee 

for tho exercise of the option to purchase said property at 
the reduced price of $75,000, agreeing to pay the plaintiff 
full commission in the event the option was exercised by 
her: that plaintiff then commenced said negotiations with 
said optionee, and that while they were pending the defend¬ 
ants well knowing the situation and without the knowledge 
and consent of the plaintiff, consummated through the 
Wardman Construction Company the sale of said property 
to optionee at the further reduced price of $54,500; that 
said last sale was consummated on or about the 25th or 
March. 1928; that plaintiff was the procuring cause of the 
sale and rendered the service and that the plaintiff fully 
earned the full commission that defendant agreed to pay in 
tho total amount of $2,035 and with interest he claims due 
him. Now, in determining whether or not that is the case, 
the defendant pleads to that, deny their responsibility and 
liabilitv of those charges and denv manv of the facts 
alleged therein—in determining the facts as to whether or 
not Buckey was the procuring cause of this sale, you are 
advised that the burden of proof is upon him the plaintiff 
to make out the material allegations of his declaration, that 
is, to make out the material substance of the charges 
therein against the defendant, claimed against the defend¬ 
ant, by a preponderance of the evidence; that is to say, that 
the evidence in support of plaintiff’s assertion of claim 
against defendant must preponderate or outweigh/ in his 
favor as against the evidence opposed thereto, not simply 
that the evidence in the case for and against must balance, 
in that situation the plaintiff would have failed to make out 
his case by the measure of reasonable proof which I have 
just referred to, and accordingly and likewise failed so far 
as concerns his right to recover. 

43 The court instructs you that the preponderance of 
the evidence means the greater weight and it is not 

determined solely by the greater number of witnesses testi¬ 
fying to any particular fact or statement. It means that 
the testimony on the part of the plaintiff upon whom the 
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burden rests must have greater weight in your estimation, 
have a more convincing effect than that opposed tjo it. 

You are sole judge of the facts in this case and you are 
the sole judge of the weight of the evidence and [he credi¬ 
bility of the witnesses. If you think any witness has de¬ 
liberately sworn falsely with respect to any mjatters in 
which he could not have been reasonably mistaken, it is 
your duty to ignore such testimony altogether ai^d give it 
such weight as you may deem it worthy of. You must 
take into consideration the interest that any witness may 
have in the result of this case. Where a witness has a 
strong personal interest in the result of the case the temp¬ 
tation is strong to color the testimony and the wljole truth 
and you must give such witness or such witnesses’ testi¬ 
mony such weight as you may deem it worthy of. 

Before a plaintiff is entitled to recover in a situation of 
this kind he must be the procuring cause of the s^le. That 
is, he must produce a purchaser ready, willing an|d able at 
that time on the terms upon which the agency has been sub¬ 
mitted to him. Now, the law does not permit of the owner 
of a property securing the services of an agent io obtain 
a purchaser at a given price after the agent has brought to 
the owner or lias put them in touch with each othei*, to then 
negotiate with that prospective purchaser and consummate 
the deal or sale as such and to cut the agent oht of his 
commission. In other words, a man says to an ; agent, I 
will sell my property at $10,000; if you sell it at ^10,000, 1 
will give you the full commission, and that agent 
44 brings a prospective purchaser to the owner and the 
owner and the prospective purchaser begiif to deal 
with each other, and the owner says: “Well, I will sell it 
for $9,500, or, “I will sell it for $9,000, and it is accepted. 
In that situation the agent is the procuring cause because 
the law will not permit his principal to deal with!the pro¬ 
spective purchaser he has produced and shave the price a 
little and thereby deprive the agent of his earned commis¬ 
sion. But the law makes a distinction between salt's by the 
agent or another agent and sale by the owner hinjiself. If 


an agent has an exclusive agency, the situation is very simi¬ 
lar to that in which the purchaser deals, in which he deals 
with the prospective purchaser alone, but unless gn agent 
has the exclusive agency of a property the owner rhay give 
to any number of agents the right to sell that property and 
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the first one that brings to the owner the purchaser ready 
and willing and able to buy on the terms of the agency or 
the approximate terms, it is the right of the owner to ac¬ 
cept that proposition, consummate the proposition, con¬ 
summate the deal with that person, and the agent who first 
produced a purchaser is the one to be considered the pro¬ 
curing cause and entitled to the commission. 

The courts have said that the rule as to the procuring 
cause is different where there are many agents than where 
there is a single agent. In the latter case if the owner sells 
to a purchaser procured through the efforts of the agent 
for a different price than that quoted the agent, the owner 
will be liable for the agent’s commission for the reason that 
the agent brought the purchaser and the seller together, 
and he, therefore, was the procuring cause of the sale. 
Where there are a number of agents, however, the pur¬ 
chaser mav negotiate with the different authorized agents 
of the owner, and if so, the agent is entitled to the 
45 commission, that first brings to the owner a contract 
satisfactory to him and which the owner accepts, 
provided there lias been no collusion between the agent and 
the owner to defeat another agent who has been negotiating 
with the purchaser. ! There have been a number of instruc¬ 
tions of the court on the law read to vou bv counsel on 


either side. Those instructions express the law as the 
court thinks the law to be but it is //ust as much as ex¬ 
pression of law by the court, having been read by counsel 
representing the respective parties, as it is that the court 
read them itself. As I say that is the law insofar as those 
instructions go. 

You are further instructed as a matter of law that the 
burden of proof is upon the plaintiff Buckey and Company 
to establish by a preponderance of the evidence that Buckey 
and Company were the procuring causes of the sale made 
by Goldsmith and Keller to Mrs. Gurnee, and if the plaintiff 
has failed to establish this fact by a preponderance of the 
evidence or if the evidence on this question is equally bal¬ 
anced the preponderance in favor of the defendant, or pre¬ 
ponderates in favor of the defendant, then your verdict 
must be in favor of the defendant. 

You are further instructed that a real estate agent before 
he is entitled to his commission must not only find a pur- 
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chaser able, ready and willing to buy but upon! the identi¬ 
cal terms authorized by his principal. 

You are further instructed as a matter of laws that in de¬ 
termining the procuring cause of the sale of the property 
bv Goldsmith and Keller to Mrs. Gurnee, you should con- 
sidcr all the surrounding circumstances and fqcts having 
anv bearing on anv and all negotiations with Mrs. Gurnee, 
from the leasing to the sale of the property to per, and if 
from the facts shown by the evidence you determine that 


the plaintiff was the procuring cause of said sale,, your ver¬ 
dict should be for the plaintiff. 


46 You are further instructed as a matter pf law that 
the fact that Buckev had procured Miss Gurnee as 
tenant of the Wardman Construction Company in Septem¬ 
ber, 1927, while Wardman owned the property) and that 


Miss Gurnee and the Wardman Company had stipulated in 
the lease that she should have an option to purchase the 
property during the terms of said lease, did not as a matter 
of law prevent Goldsmith and Keller after they! had pur¬ 
chased the property from Wardman, giving the property 
to a number of agents for sale or prevent them from selling 


the property to Miss Gurnee for a lower pried than the 
option and through a different real estate agent than 
Buckev, provided there had been no collusion between the 


owner and subsequent agents, and if the jury believe from 


the evidence that Mr. Dyer of the Wardman Construction 


Company acting as a real estate agent, was the procuring 
cause, as I have indicated to you what would bp the pro¬ 
curing cause, had in fact obtained the contract of ^ale, from 
Miss Gurnee and Goldsmith and Keller on February 28, 
1928, then your verdict should be in favor of the defendants 
Goldsmith and Keller. 

Now, with respect to what collusion is, it is defined as a 
secret agreement or coorperation for a fraudulent pr deceit¬ 
ful purpose, a secret or dishonest arrangement in fraud of 
the rights of others. If you believe from the evicjence, the 
preponderance of the evidence, that Buckey wasjthe pro¬ 
curing cause of this sale, he is entitled to a verdict in the 
amount claimed. If you believe, however, without ‘collusion 
between the Wardman Construction Company aiid Gold¬ 
smith and Keller or the agents of either of them, that the 
sale was procured through the efforts of Mr. Dyer, who 

I 

I 

j 
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appeared here, then your verdict should be for the 
defendants. 

Thereupon the attorney for the defendants before the 
jury retired, renewed the exceptions heretofore noted and 
further excepted to that part of the court’s charge 
47 which defined collusion and permitted the jury to 
consider the question of whether there was collusion 
between the defendants and the Wardman Construction 
Company, which exception was duly noted and allowed by 
the court. 

The foregoing is the substance of all of the testimony 
offered in this case. And thereupon, and as all of said ex¬ 
ceptions were duly noted, and allowed as aforesaid, and 
duly entered upon the Minutes of the court, before the jury 
retired to consider of its verdict, and because the matters 
and things hereinbefore recited are not matters of record 
in order to make the same a part of the record herein, which 
is hereby reviewed on appeal, the defendants, by their 
counsel, move the court to sign and seal this its Bill of Ex¬ 
ceptions, and for the same force and effect as if each and 
every one of said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and 
thereupon, the defendants tender this, their Bill of Ex¬ 
ceptions, and request the Court to sign and seal the same, 
which is accordingly done, now for then, this 11 day of 
April, 1932. 

i PEYTON GORDON, 

Justice. 

Form approved. 

WEBSTER BALLINGER, 

Aftjj for Pltf. 

A. L. NEWMYER, 

Atty. for Defts. 
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M. C. Bucket, Trading and Doing Business UnRek 
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the Name and Style of Bucket and Company. 
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i 

BRIEF FOR APPELLANTS. 


STATEMENT OF CASE. 

Appellants, Goldsmith and Keller, co-partners (de¬ 
fendants below), appeal from a judgment entered 
against them and in favor of the apppellee upon a 
jury verdict in an action to recover a real estate com¬ 
mission alleged to have been earned by appellee in \he 


‘) 


sale of a building located at 1316-Sixteenth Street, 
Northwest, in the District of Columbia. 

The action was originally filed against appellants 
and Wardman Construction Company as co-defendant, 
the Wardman Construction Company being the real 
estate agent in the transaction that made the sale, and 
to whom the full commission was paid by appellants. 
The trial court at the conclusion of plaintiff’s case 
granted a motion directing a verdict in favor of the de¬ 
fendant, Wardman Construction Company, from which, 
judgment no appeal was taken by plaintiff. The trial 
court refused to grant a similar motion for directed 
verdict made on behalf of appellants and at the conclu¬ 
sion of all the let simony, over appellants’ objection and 
exception, submitted the case to the jury. The trial 
court submitted to the jury not merely the question as 
to whether or not plaintiff was the procuring cause of 
the side but also permitted the jury to consider the 
question of whether or not there was any collusion be¬ 
tween the appellants and the Wardman Construction 
Company although an examination of the record will 
show that there was no evidence of collusion and no 
such allegation in either the first or third counts of the 


declaration, which were the only counts submitted to 
the jury. 

The effect of the trial court’s ruling is to require 
appellants to pay the regular real estate commission 
on the sale twice, and under circumstances where the 
trial court had by its ruling eliminated from the case 
the agent who in fact received the commission and who 
would have been liable for its return, in the event the 
jury found collusion. 

An examination of the record will show that there 
was no evidence sufficient for the trial court to have 


o 
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submitted to tlie jury the question of whether jor not 
appellee was the procuring cause of the sale, njor was 
there any evidence upon which the trial court could 
justly have submitted to the jury the issue of collusion; 
yet it was upon these two issues that the trial court 
permitted the jury to decide the case. 

The evidence tended to show that on and pt'ior to 

1 | 

the 8th day of September, 1927, the premises numbered 
1316 16th St., X. YY., in the District of Columbia were 
owned by t lie A Yardman Construction Compaijy and 
were leased from YYardman Company through the 
agency of ike plaintiff, a real estate broker, to a cer¬ 
tain Miss Isabel Gurnee for a period of two years at 
an annual rental of $6000, beginning September 25, 
1927. The YYardman Construction Company, thb then 
owner of the property, had authorized the plaintiff to 
secure a tenant for the premises at an annual [rental 
of $6000 or to secure a purchaser therefor at thd price 
of $85,000. (R. 25) The lease between Miss Gjurnee 

and the YYardman Construction Company provided 
thsit the lessee could purchase the leased premises at 
any time during the term of the lease for the sum of 
$85,000, payable one-third in cash and the balaiice on 
or before three years. The only provision in the| lease 
referring to the plaintiff was a sentence typewritten in 
the margin of the lease stating that a commission of 
five per cent for rentals collected was to be paid to 
Buc.key and Company, as agents, by War dm an Con¬ 
struction Company, and a clause in the lease authoriz¬ 
ing the lessee to pay the monthly installments oi rent 
at the office of the plaintiff. (R. 9) 

No evidence was introduced as to any agreement of 
agency between the YYardman Construction Comjpany 
and the plaintiff for the sale of the premises other 


i 
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than the testimony of the plaintiff’s witness, Miss 
Becker, an employee of the plaintiff, that during the 
period that Wardman owned the property Harry 
Wardman, president of the Wardman Construction 
Company, had orally authorized the plaintiff to either 
secure a tenant or purchaser for the premises. (R. 
25) And that thereupon plaintiff did procure the 
lease. 

On November 15, 1927, the defendants, Goldsmith 
and Keller, purchased the said premises from the 
Wardman Construction Co., in a transaction of ex¬ 
change of real estate between the parties. (R. 29) The 
lease then in existence was also assigned to Goldsmith 
and Keller. Subsequently, on December 7, 1927, Gold¬ 
smith and Keller notified the plaintiff by letter that 
they had purchased the premises and that rent should 
thereafter be remitted to them. (R. 20) On Decem¬ 
ber 8, 1927, plaintiff delivered a check for rent to 
Goldsmith and Keller and on that occasion plaintiff’s 

testimonv is to the effect that Goldsmith authorized 
* 

the plaintiff to sell the property to his client for 
$75,000, and allowed plaintiff to continue to collect the 
rents. (R. 27) The testimony of Goldsmith as to this 
conversation tended to show that when Buckev de¬ 
livered the check for rent he told Buckev, “to try to 
sell the property for $75,000” and to bring him an 
offer if he could get that amount. (R. 29) Goldsmith 
knew that Buckev was collecting rents but did not 
know that Buckev had procured the lease. (R. 30) The 
evidence further tended to show that Buckev took up 
the matter with Miss Gurnee but she was not ready 
to purchase at that time but would wait until after the 
winter season when she could determine the efficiency 
of the heating system in the house, but desired a con- 


firmation of the offer by 1 lie owner with a statement 

i 

of the incumbrances upon the property. Bucke\f re¬ 
quested this information of Goldsmith and Kelleir by 
letter dated December 27, 11)27, but the defendantdid 
not reply thereto. (R. 27) The property at this time 
was in the hands of several agents. (R. 30) Bupkey 
made no further effort to ascertain this information 
either by letter, telephone or personal call. The! tes¬ 
timony of the plaintiff, Buckev, tended to show that 
after the letter of December 27, 1927, he had “several 
conversations’ 7 with Miss Gurnee but could not state 
the time of the conversation nor how manv there jwerc 
nor how soon after the said letter. (R. 27) Xo ejffort 
was made by Buckev to communicate with Goldsmith 
and Keller after December 27,1927, and approximately 
three months later, Buckev received notice from Miss 
Gurnee by letter dated March 28, 1928, that slie| had 
purchased the property, wherein Miss Gurneq ex¬ 
pressed thanks and kindness for the courtesy of! Mr. 
Buckev during her renting period. (R. 27.) 

I 

The evidence further tended to show that on thq 6th 
day of March, 1928, Goldsmith and Keller by decdj con¬ 
veyed the said property to Miss Gurnee in accordance 
with a signed contract for the sale of the property for 
$64,500 presented to Goldsmith and Keller bvj Mr. 
Elmer Dyer, an employee of the Wardman Construc¬ 
tion Company in their real estate brokerage depart¬ 
ment. Mr. Dyer was well acquainted with Miss Ghrnee 
for several years prior to 1927 when Mr. Dverj was 
an employee of the Wardman Park Hotel, where!Miss 
Gurnee was a resident for some vears, and he knew 
the property had been originally sold by the Wardman 
Company to Goldsmith and Keller for he was, ajt the 
time of the transfer, in the Wardman Executive office, 
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but had no active part in the transfer, the trade having 
been effected through another representative of the 


office. The evidence further showed that Dver was 


authorized to sell the property by Goldsmith and 
Keller at the time of the sale to Goldsmith and Keller 


and that Dver told them that he thought he could sell 
the property for them even before they could close the 
deal with the Wardman Construction Co. (R. 30) 
Goldsmith and Keller also listed the property with 
several brokers after the purchase from the Wardman 
Construction Co. (R. 31) Mr. Dyer saw Miss Gurneee 
“about a dozen times” concerning the purchase of the 
property but never knew Buckey had previously tried 
to sell the property to Miss Gurnee although he knew 


that Buekev obtained her as a lessee therefor 
«■ 




Mr. Dver testified that he was authorized to sell the 


property for Goldsmith and Keller at the time of the 
transfer by the Wardman Construction Company to 
Goldsmith and Keller (Oct. 31, 1927) and although Mr. 
Dyer was unable to fix the exact date, or with reference 
to December 27, 1927, the evidence was clear that one 
of the inducing causes in the sale bv the Wardman Con- 
struction Company to Goldsmith and Keller was the 
statement of Mr. Dyer that he could secure a pur¬ 
chaser, and that that event occurred in October, 1927. 
(R. 29) The evidence further showed that Goldsmith 
and Keller were asking $75,000 for the property but 
were desirous of selling it and had listed it for sale 
with about a dozen real estate agents and, having re¬ 
ceived no offer from any of them, accepted the offer 
presented to them for $64,500, offered in writing by 
Miss Gurnee, through Mr. Dyer, on February 8, 1928 
(R. 32). The property was thereafter transferred to 
Miss Gurnee and the full real estate commission 



amounting to $2035, being 5 per cent on tlx} first 
$5000 of the sale price and 3 per cent on the remainder, 
was paid over through the Title Company to the ^Yard¬ 
man Construction Company and Dyer for the s'ale of 
said property (R. 32). 

The plaintiff Buckey thereafter made demajnd of 
Goldsmith and Keller and the A Yardman Construction 
Company for $2035, but payment was refused. 

The declaration is in four counts; the first copnt is 
against all of the defendants alleging a joint liability 
for the commission alleged to be due; the second bount. 
is against the defendant AYardman Construction jCom- 
panv alone, based on the theory that the said conjpany 
held the commission paid to it for the use ojf the 
plaintiff (R. 4); the third count is in special assumpsit 
against the defendants, Goldsmith and Keller, based 
on an alleged special promise made by the saijl de¬ 
fendants to pay the commission (R. 5, G); the fourth 
count is in tort for damages brought against all cjf the 
defendants jointly. (R. 7, 8) At the trial the mjotion 
for directed verdict made by the defendant AYardman 
Construction Company at the end of the plaintiff’s case 
was granted, whereupon the plaintiff withdrew the 
second and fourth counts of the declaration and a non¬ 
suit was entered as to the said second and fourth 
counts. (R. 17, 18) The trial further proceeded 
against the defendants, Goldsmith and Keller, appel¬ 
lants herein, upon the first and third counts aftey ap¬ 
pellants’ motion for directed verdict was overruled. 

Appellants renewed their motion for directed jver¬ 
dict at the conclusion of all the testimonv on the ground 
that the evidence failed to make out a case upon which 
the plaintiff was entitled to recover upon the first and 
third counts of the declaration or either of them, wjhicli 
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motion the court overruled and allowed an exception. 
(R. 33) 

The court thereupon considered the prayers sub¬ 
mitted by respective counsel, granted plaintiff's prayer 
No. 3 and denied defendants’ prayer Nos. 1, 4 and 6 
and charged the jury accordingly (II. 34), but in¬ 
cluded in its charge an issue of collusion (R. 31)), upon 
which there was neither evidence nor circumstance 
and which was not contained in any of the pleadings, 
to which the defendants excepted. (R. 40) 

The verdict of the jury was for the plaintiff for 
$2035 with interest from March 25, 1028. (R. 18) 

Motions for new trial and arrest of judgment were 
duly made and argued and overruled and judgment 
was accordingly entered for the plaintiff. (R. 20) 
From the said judgment for plaintiff the said defen¬ 
dants appealed. (R. 21) 


ASSIGNMENT OF ERRORS. 

The court erred: 

1. In failing to grant defendants’ first prayer for a 
directed verdict. 

2. In failing to grant defendants’ prayer numbered 4. 

3. In failing to grant defendants’ prayer numbered 6 
as submitted. 

4. In granting plaintiff’s prayer numbered 3. 

5. In submitting to the jury the issue and instructing 
the jury that they might find upon the evidence that 
plaintiff was the procuring cause of the sale. 

6. In submitting to the jury the issue and instructing 
the jury that they might find upon the evidence that 
there was collusion between these defendants and the 
AVardman Construction Company. 
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7. In submitting* to the jury the issue and instructing 
1 he jurv that they might find under the first and third 
counts of the declaration on which plaintiff elected to 
stand, that there was collusion between these defen¬ 
dants and the TVardman Construction Companj\ 

The assignment of errors presents but two funda¬ 
mental questions of law; viz, upon all the evidence was 
the plaintiff entitled to go to the jury upon the |ques¬ 
tion of procuring cause or should the court have di¬ 
rected a verdict for the defendants; and, upon the 
first and third counts of the declaration and the evi¬ 
dence in its entirety, did the court commit erijor in 
submitting to the jury the issue of collusion? 


ARGUMENT. 

I. i 

i 

THE COURT ERRED IN OVERRULING DEFEN¬ 
DANTS’ MOTION FOR A DIRECTED VERDICT 
AND IN SUBMITTING THE QUESTION 0? 
PROCURING CAUSE TO THE JURY. 

The law is well settled that a real estate broker is 

l 

entitled to a commission for the sale of real estate! only 

j 

when he is the “procuring cause” of the sale, except 
in cases of exclusive agency. Some of the authorities 
have drawn a distinction in degree as to the meaning 
of “procuring cause” and therefore tend to define it 
for brokerage purposes, to apply to the ordinary situa¬ 
tion where several brokers negotiate with a single 
prospect and one broker presents a contract satisfac¬ 
tory to his principal. 

The United States Supreme Court, in Croiqe v. 
Trickey, 204 U. S. 228, 51 L. ed. 454, recognized the 
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principle hero stated that the broker must be the di¬ 
rect cause of the sale and held that, notwithstanding 
the fact that the plaintiff was a contributing cause of 
the sale, he was not entitled to the commission. The 
Court said: 


“The bare fact that what he had done in the 
former negotiations mav have contributed to the 
accomplishment of the sale by Trickey is not 
enough to sustain his claim for the commission 
sued for.” 


In the Trickey case the court further held that an 
absolute contract must necessarily be obtained by the 
broker before he is entitled to a commission, and the 
fact that an option was secured by the broker was not 
such an act as tb constitute him the procuring cause 
of tlie sale, which sale was subsequently consummated 
between the administrator of the owner's estate and 
the party to whom the broker had originally given an 
option. The fact that in the Trickey ca.se the option 
had expired does not distinguish it in substance from 
the case at bar, the elements of procuring cause re¬ 
maining the same. The provision in the lease from 
the AYardman Construction Co. to Miss Gurnee, giving 
her a right to purchase the property for $85,000 at 
anv time during the two vear term of the lease, did not 
confer a duty upon Miss Gurnee to purchase from any 
particular broker, nor was it contended at the trial 
that the plaintiff would be entitled to the commission 
if the lessee purchased the property as a result of the 
efforts of a different broker. The terms of the lease 
have no bearing upon the question of procuring cause, 
it being conceded that the evidence does not disclose 
nor did the plaintiff claim an exclusive agency. 


Unless there be an express contract for an exclusive 
agency the relation between owner and broker is purely 
voluntary and is subject to termination at any time. 

McGavock v. AVoodlief, 20 How. 221, 15 jL. Ed. 
884 

Howard v. Street, 125 Md. 289, 93A. 923 
Doten v. Chase, 237 Mass. 218, 129 X. E.| 363 
Sibbald v. Bethlehem Iron Co., 83 X. V. 378, 38 
Am. Rep. 441 


In the AVoodlief case, .supra, The United plates 
Supreme Court said: 

I 

j 

“The broker must complete the sale, that! is, he 
must find a purchaser in a situation and readlv and 
willing to complete the purchase on the terms 
agreed on, before he is entitled to his commis¬ 
sions.” 

I 

i 

Viewing the evidence in the most favorable ligjht for 
the plaintiff, the most that can be concluded ther|efrom 
is that after sale of the property by the AA r atdman 
Construction Company to Goldsmith and Kellqr, the 
plaintiff was orally authorized to secure a purchaser 
at a reduced price of $75,000. It can not be denied 
that Goldsmith and Keller had a legal right, }n the 
same manner, to authorize other agents also to [find a 
purchaser for the property and, in fact, several! other 
brokers received such authorizations, including AH. 
Dyer, who was for a long time acquainted with Miss 
Gurnee. 

i 

AAlierc two or more real estate brokers are au¬ 
thorized to sell certain property it is generally held 
that the first one who succeeds in actually producing a 
purchaser whose offer is acceptable to the ownpr, or 
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whose offer complies with the terms of the owner, is 
entitled to the brokerage commission. This principle 
lias frequently been announced by this court. 

Daniel v. Columbia Heights Land Co., 9 App. 

D. C. 4S3 

Moore & Hill v. Breuninger, 34 App. D. C. 86 

Evans v. Shinn, 40 App. 1). C. 557 

Cissel-Talbot & Co. v. Hayden, 41 App. D. C. 

477 

Addison v. Blair, 42 App. D. C. 331 

Tavlor v. Maddux, Marshall & Co., 55 App. D. C. 

254 

In Daniel v. Columbia Heights Land Co., supra, the 
owner of real estate authorized the plaintiffs, real es¬ 
tate brokers, to sell certain real estate. The purchaser 
was attracted to the property as a result of the plain¬ 
tiffs’ advertisement but subsequently purchased the 
property from another broker who was also authorized 
by the owner to sell and to whom the owner paid the 
full brokerage commission. The plaintiffs contended 
that they were the procuring cause of the sale in that 
they originally sought out the purchaser and were 
effectual in bringing the purchaser and owner together, 
notwithstanding that the final sale was consummated 
by the broker to whom the commission was paid. This 
court affirmed the judgment entered upon a verdict 
directed for the defendant in the court below and said, 
at page 488: 

44 If it be conceded that plaintiffs’ negotiations 
with the owner of the third lot and their adver¬ 
tisement in the newspapers and on the black¬ 
board of their office door led up and were the chief 
inducing causes of the sale that was afterwards 



! 


I 

i 


! 

i 

! 

made, still, it does not follow that they therejby be¬ 
came entitled to recover commission of tike de¬ 
fendant.” ! 

And, at page 491: 


“It is hard upon plaintiffs to lose their profits 
they had labored to make in the sale of the|prop¬ 
erty; but that was one of the incidental rikks of 
the competition they had entered into and ajffords 
no reason why the defendant, who had no jigoncv 
in that loss, should be required to make it gfood.” 

i 

The Daniel case presents the theory of the cake ap¬ 
plicable upon this appeal and, it is submitted, tljere is 
no fundamental difference between the Daniel ca^e and 
the case at bar which might distinguish it in principle. 

In ftvans v. Shinn, supra, this court, again refusing 
to impose double commissions, said: 


“To sustain the contention of plaintiff would 
make it hazardous for an owner of property to 
place it in the hands of more than one agent. It 
would open the door to the most vicious collusion 
and fraud. An owner easily might be placecjl in a 
position where he could be compelled to pay double 
or treble commissions. Viewing the evidence in 
the most favorable light, plaintiff cannot recover, 
for he neither made the sale nor was the procuring 
cause of the sale. One of these elements jrnust 
clearly appear before an agent can recover a com- 
missison when he is working in open compc' 
with other agents.” 

“The case was submitted to the jury upo 
erroneous theory that from the evidence pla 
might be found to have been the procuring < 
of the sale, and therefore entitled to recovei 
no view of the evidence was this issue of 


rinon 

In the 
intiff 
‘au^e 
In 
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presented, and it was error lo permit the jury to 
find a verdict upon a mere fiction.” 

In the recent case of Taylor v. Maddux, Marshall & 
Co., supra, this court reversed a judgment for plaintiff 
and refused to impose double commissions in a case of 
competing brokers, where the ultimate purchaser was 
first introduced by the plaintiff but who subsequently 
purchased from another broker, to whom the commis¬ 
sion was paid, oh the ground that the evidence failed to 
show that the plaintiff was the procuring cause of the 
sale. 

The court said: 


“Taking the plaintiff’s case in its most favor¬ 
able light it amounted merely to a competition be¬ 
tween two agents for the sale of the premises. It 
is well settled that, in the absence of collusion 
between the owner and the purchaser, there can 
be no recoverv bv an agent who has failed in such 
a competitive race. The defendant in the present 
case had no dealings whatever with the purchaser. 
The purchaser sought out Strohecker and dealt 
with him as one of the defendant’s agents, and it 
is immaterial that defendant may have been the 
first one to have found the purchaser. It is a case 
where the first one of two agents presenting a 
contract satisfactory to the owner is entitled to the 
commission, and the other agents, regardless of 
what service may have been rendered, is without 
remedv.” 


It is submitted that upon the evidence in the case 
at bar the court erred in granting plaintiff’s proper 
Xo. 3 and in submitting the case to the jury upon the 
question of procuring cause. The evidence on behalf 
of the plaintiff is no stronger than that presented in 
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i 

the cases cited where this court has clearly stated the 

principles of procuring cause. The evidence shows 

that the plaintiff secured Miss Gurnee as a tenant and 

that he thereafter sought to sell her the property.! The 

only evidence of any negotiations between the plaintiff 

and Miss Gurnee was the testimony of the plaintiff 

himself that lie had talked with her and that slie rc- 

quested information as to the incumbrances upo|n the 

property. The only written evidence of the dealings 

between Buckey and Goldsmith and Keller is the letter 

dated December 27, 1927, wherein Buckey sought the 

information as to the incumbrances upon the property 

but failed to make anv reference therein to Miss 

•/ 

Gurnee. (R. 27) The record further shows after 
December 27, 1927, the plaintiff did not further nego¬ 
tiate with -Miss Gurnee other than several casual' con¬ 
versations. Precisely two months later, on Febiuarv 
28, 1928, Miss Gurnee signed the contract to purchase 
presented by Mr. Dyer. During this two month period, 
notwithstanding the plaintiff’s general testimony that 
he had “several conversations” with Miss Gurnee, tlie 
plaintiff did not communicate with Goldsmith! and 

i 

Keller regarding the sale of the premises even thbugh 
he continued to collect rent during the period and paid 
over such rentals to Goldsmith and Keller. It i|s an 
inescapable conclusion that the plaintiff either volun¬ 
tarily a^mdoned his pursuit of Miss Gurnee or care¬ 
lessly failed to continue in his efforts to sell. 

*. 

It is admitted that the question of procuring cause 
is ordinarily a question for the jury. But the [pre¬ 
liminary question of fact to be determined by the cjourt 
is whether or not there is sufficient evidence upon which 
the jury might find that the plaintiff was the efficient 


i 

i 

i 

i 

i 
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or procuring* cause in effecting the sale. The effect of 
the judgment for the plaintiff, from which this appeal 
has been taken, is to allow a jury to speculate with an 
abstract legal concept in every case where an unsuc¬ 
cessful competing broker charges that he too had 
talked with the purchaser and that such purchaser was 
apparently interested in acquiring the property. The 
law of competition in society is markedly prevalent in 
the field of real estate brokers, probably more so than 
in other fields of endeavor. Public policy requires some 
definite rules for the protection of vendors of real es¬ 
tate to prevent improper imposition of double com¬ 
missions. 

The Supreme Judicial Court of Massachusetts in 
Whitcomb v. Bacon, supra, in reversing a judgment 
entered upon the verdict of a jury for the plaintiff, 
where the plaintiff was the first broker who negotiated 
with a purchaser who subsequently bought from a dif¬ 
ferent broker at a reduced price, said: 

“Where two or more brokers are employed, 

there is no implied contract to pay more than one 

commission and it therefore becomes necessarv to 

• 

lav down a rule for determining where one of 
different possible claimants is entitled to be paid.” 

The Court accepted the rule of “efficient and effec¬ 
tive cause” and held that the broker whi/*actually 

% * 

produced the sale to be entitled to the commission, 
admitting that the plaintiff was a contributing cause 
thereof. 

In the leading case of Vreeland v. Vetterlein, 33 
N. J. L. 247, previously cited by this Court, the New 
Jersey Supreme Court distinguished between the cases 




where a single broker is employed to sell and the o>vner 
then sells to the buver directly, to avoid the commis- 
sion, and the case where several brokers are employed 
and a satisfactory contract is presented by one of them. 
In the latter case the Court held that the owner has a 
right to make the sale to a buyer procured by any] one 
of them, without being called upon to decide between 
the several agents which of them was the primary 
cause of the purchase. The Court said: 

“Where the property is openly put in the la nds 
of more than one broker, each of such agentjs is 
aware that he is subject to the arts and chalices 
of competition. If he finds a person who is lively 
to buy and quits him without having effected a 
sale, he is aware that he runs the risk of such 
persons falling under the influence of his (jom- 
petitor—and in such case he may lose his labor.” 

The leading case in New York, Sibbald v. Bethle¬ 
hem Iron Co ., 83 N. Y. 378, 384, accurately states! the 
nature of the broker’s interest in a case where!the 
sale was consummated by the owner. The doctrine 
of the foregoing cases has been approved by jthis 
court in Taylor v. Maddux Marshall & Co., supra, 
where this court said: 

I 

i 

“it is immaterial that the defendant was the tjirst 
one to find the purchaser. It is a case where!the 
first one of two agents presenting a contract satis¬ 
factory to the owner is entitled to the commission, 
and the other agent, regardless of what services 
had been rendered, is without remedy.” 

7 J 

i 

i 

On all the evidence the court erred in overruling de¬ 
fendants’ motion for a directed verdict. According to 

T 
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the authorities herein cited 1 lie evidence wholly fails to 
sustain the plaintiff’s contention that he was the pro¬ 
curing’ cause of the sale to Miss Gurnee. At most, the 
energies of the plaintiff resulted in the leasing of the 
premises to Miss Gurnee and the instigation of her in¬ 
terest to consider its purchase. Other than several 
casual conversations the evidence is totally lacking of 
anything showing any further steps taken by the plain¬ 
tiff to induce the sale, after the letter of December 
28, 1927, and it is reasonably to be inferred that the 
plaintiff had abandoned his efforts, at least from the 
aforesaid date, when the letter was written, to the date 
when Mr. Dyer presented a satisfactory offer to Gold¬ 
smith and Keller. The evidence is further clear that 
Dyer’s authority to find a purchaser for the property 
was given at the time the property was purchased by 
Goldsmith and Keller from the AVardman Construction 
Company and his assurance that he could find a pur¬ 
chaser for the property was, according to the evidence, 
an inducing factor in the acquisition of the property 

bv Goldsmith and Keller from the AVardman Construe- 
% 

tion Company. The evidence is further clear that the 
case is not one where Mr. Dver walked into a situation 
where the prospective purchaser was already primed 
and ready to purchase, but, on the contrary, Mr. Dyer 
found it necessary to make approximately a dozen 
visits to Aliss Gurnee before the sale was consummated. 
If active labor bv the broker is a determinant or ele¬ 


ment of procuring cause, then it cannot be questioned 
but that Air. Dyer, as agent of the AVardman Construc¬ 
tion Company in its capacity as a brokerage firm, was 
the procuring cause. Effort and labor, however, are 
not the sole determinants, procuring cause depending 


upon the effect of the broker’s conduct upon the pur¬ 
chaser, a combined principle of cause and effect, piul 
the result of the conduct of the parties, as disclosed 
by the evidence, is effectively convincing that the plain¬ 
tiff’s conduct went no further than mere instigation 

I 

of interest and suggestion of purchase. The evidence 
is further clear that Goldsmith and Keller did not 
negotiate with Miss Gurnee and the full commission 
was paid, in good faith, to Wardman Construe l ion 
Company. The duty imposed by law upon the owner 
of property employing several agents to effect a dale, 
to remain neutral and not to interfere in the conduct 
of his agents, is adequately disclosed by the evidence. 
This question, however, is more completely covered 
in the argument which follows under point nuniber 
two. Nevertheless, on the question of procuring cause, 
it is respectfully submitted that the court erred in 
overruling the defendants’ motion for directed verflict 
and in submitting the question to the jury on the 
ground that the evidence was, as a matter of law, 
wholly insufficient to support such a finding. 

It is within the discretion of an appellate court to 
review the evidence and the findings of fact by a jjury 
to determine whether or not the verdict is supported 
by the evidence. However, an appellate court j\vill 
generallv review’ the evidence in order to deterniine 
whether or not there is any substantial evidence, ds a 
matter of law, upon which the issues tendered ma>f be 
submitted to a jury. Upon the principles herein stated 
the trial court committed error. 
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THE COURT ERRED IN INSTRUCTING THE JURY 
UPON THE QUESTION OF COLLUSION. 

The court charged the jury, over defendants’ ob¬ 
jection and exception, that if the jury find that there 
was collusion between Goldsmith and Keller and the 
AVardman Construction Company, then their verdict 
must be for the plaintiff. (R. 39) The court defined 
collusion to be “a secret agreement or cooperation for 
a fraudulent or deceitful purpose, a secret or dis¬ 
honest arrangement in fraud of the rights of others.” 

The evidence is totallv devoid of anv direct testi- 

» • 

monv or of anv evidence from which it might reason- 
abiv be inferred that there existed anv collusion be- 
tween Goldsmith and Keller and the AVardman Con¬ 
struction Company. Xot only does the evidence fail to 
contain anv evidence of active collusion but it is like- 
wise lacking of anv testimonv or evidence of circum- 
stances from which a motive to defraud or an intent to 
secretly deprive the plaintiff of his commission could 
be inferred. 

Collusion in brokerage cases means interference in 
the activities of the several agents authorized to sell 
real estate. Good faith is required of owners and good 
faith is said to exist* where the owner remains neutral 
in the activities of the brokers without interferring 
with their negotiations. 

Sibbald v. Bethlehem Iron Co., 83 X. Y. 378. 

Carper v. Sweet, 26 Colo. 547, 59 P. 45. 


On the contrary, the evidence tends to show that the 

i 

defendants acquired the premises, 1316-16th Street, 
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N. W., in an exchange of real estate, for the purpose 
of quickly disposing of it and that a moving factor in 
its acquisition was the statement of Mr. Dyer, (|>f the 
Wardman Construction Company, that he could find a 
purchaser. The plaintiff had been authorized to sell 
by the Wardman Construction Company when the said 
company was the owner of the premises and before the 
defendants purchased it. The defendants, at thej time 
of the said purchase, had knowledge that the pla|intiff 
had been instrumental in leasing the premises to Miss 
Gurnee but had no knowledge of his authority tej sell. 
Subsequently the plaintiff was authorized by the defen¬ 
dants to sell for $75,000, being $10,000 below the option 
price provided for in the lease. There is no evidence 
or circumstances of any further negotiations betkveen 
the defendants and either of the two brokers. Thp de¬ 
fendants remained absolutely neutral and neither in- 

* 

terferred with the negotiations of the several author- 

i 

ized brokers nor dealt themselves with the ultitnate 
purchaser of the property. 

As the record shows, Dyer approached appellants in 
attempting to procure a purchaser for them, appellants 
did not approach Dyer. Goldsmith testified: “any 
property we have anyone can sell it and the one iwlio 
sells it we pay the commission to.” (K. 30-31) Appel¬ 
lee never did present any proposed sales contract to 
appellants, nor ever procure any offer to purchase, 
written or verbal, from Miss Gurnee. 

It is error to present questions to a jury which! are 
neither presented in the pleadings nor in the evidence. 
According to the common law collusion and fraud rhust 
be pleaded as any material fact. In Very v. Levy, 13 
How. 345, 14 L. ed. 173, it was held error to ac(mit 





evidence of fraud or collusion where the pleadings 
failed to charge it. Even if it were charged it was held 
that the evidence thereon must be clear. The language 
of the United States Supreme Court in U. S. r. Han¬ 
cock, 133 U. S. 193, 33 L. ed. 601, is to the effect that 
it is necessary to support a charge of fraud by “clear, 
convincing and unambiguous proof” and “proof which 
only raises a suspicion” is insufficient. 

Fraud as a fact is not to be distinguished from collu- 
sion as a fact in matters dealing with the degree of 
proof necessary. It is generally held that courts will 
not entertain any presumptions. 


Shultz v. Hoagland, So X. Y. 467. 

Buchanan v. Buchanan, 73 X. J. E<p 544, 68 A. 
780. 


Instructions to a jury not supported by the evider.ee 
constitutes reversible error. 

Clarke v. Kownslar, 10 Pet. 657, 9 L. ed. 571. 

Wilmington Star Co. v. Fulton, 205 U. S. 60, 
51 L. ed. 708. 

Sweeney v. Erving, 228 U. S. 233, 57 L. ed. 815. 

Chapman v. Capital Traction Co., 37 App. D. C. 
479. 

Pearce v. Capital Traction Co., 42 App. D. C. 
493. 

Stewart Co. v. Xewbv, 266 F. 287. 

Chicago, etc., By. v. Kroloff, 217 F. 525. 

American Suretv Co. v. Choctaw Construction 
Co., 135 F. 487. 

The existence of some evidence does not justify an 
instruction unless the evidence upon which the instruc¬ 
tion is based is substantial. It is presumed that such 
an instruction produces prejudice upon which an ap- 
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pellate court will deem the verdict to have! been 
founded. 

Wilmington Star Co. v. Fulton, supra. 

Deserant v. Cerillos Coal Rv., 178 U. S. 4(l9, 44 
L. ed 1127. 

Bank of Havelock v. Western Union Telegraph 
Co., 141 F. 522. 

Armour & Co. v. Russell, 144 F. 614. 

Hammond v. Sully, 48 App. D. C. 320. 

Whether or not an instruction is correct as an ab¬ 
stract statement of the law is immaterial whcrt the 
substance of the instruction is inapplicable to Ques¬ 
tions of fact neither pleaded nor produced nor | sug¬ 
gested by the evidence. The propriety of an instruc¬ 
tion is to be determined by whether or not it embodies 
a correct statement of the law relevant to the isshable 
facts given in evidence at the trial. Instructions 
present issues not supported by the evidence are er¬ 
roneous. 

i 

Postal Telegraph Co. v. Box, 185 F. 489. 

Pennsylvania Railway Co. v. Buckley, 21 p F. 
268/ ' ■" 

The principle thus stated is applicable with even 
greater force to cases involving fraud and collusion 
upon which no evidence has been introduced. |t is 
held that where no evidence is introduced to support a 
charge of fraud it is proper for a trial judge tQ in¬ 
struct the jury that it is not to be presumed that fifaud 
exists, but that in reality the presumption is against 
its existence. 

Price v. Health, 41 Hun (N. Y.) 585. 

i 

i 

I 


l 

! 

i 
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In Moore Grocer// Co. v. Pacific Rice Mills, 296 F. 
828, the liability for breach of a certain contract de¬ 
pended upon the knowledge of the existence of a cer¬ 
tain telegram upon which no evidence was introduced. 
The court charged the jury that “if this telegram was 
in fact shown to the purchasing agent of the defendant 
Mid if the defendant knew through its purchasing 
agent of the sending of the letter then that would con¬ 
stitute a contract.'' In holding this instruction to 
constitute reversible error the court said: 


“The effect of the instruction was a permission 
to the jury to find against the defendant upon a 
material issue, when there was no evidence to 
support shell a finding. It is error to instruct a 
jury on assumed facts of which there is no evi¬ 
dence * * * (citations) and the judgment must 
be reversed for that reason .’’ 


In Mark v. Stuart-Howland Co., 226 Mass. 35, 115 
X. E. 42 the court said: 

“It is reversible error for the judge in his 
charge, for the first time so far as appears, to sug¬ 
gest a ground of exoneration for breach of con¬ 
tract, which was not open under the pleadings, 
as to which the course of the trial does not seem 
at all to have been directed, and to permit the jury 
to surmise, in the absence of evidence, whether 
this might not be a good way to dispose of the 
case. It cannot be said to have been harmless 
error to permit the jury to speculate as to an 
abandonment, when there was no evidence to war¬ 
rant a finding that the contract had been aban¬ 
doned.” 

In Alpher-Kur-Greenberg Co. v. Holober , 54 App. 
D. C. 236, which was an action against the indorser of 


a note, the evidence introduced on the question of f|raud 
was not substantial and it was held that a proper in¬ 
struction, being a correct statement of the law, became 
improper and constituted prejudicial error, where the 
trial judge modified the charge by adding thereto, 
“provided the jury believe from the evidence Unit no 
fraud was perpetrated by the plaintiff in the trans¬ 
action”. Without “clear and convincing proof]” it 
was error to submit the issue to the jury. 

The principles of law hereinabove stated have been 

frequently applied to real estate brokerage easels on 

ouestions of collusion and bad faith. 

*• 

In Crowe v. Trie-key, supra, the United States] Su¬ 
preme Court held that there was no basis for the] im¬ 
putation of bad faith, where no evidence of collusion 
was produced at the trial. 

In Evans v. Shinn, 40 App. D. C. 557, this court said: 


“So, in the present case, the most that cab be 
said is that plaintiff came very near making! the 
sale, and might have done so had not Forsberg 
finally dealt with Gadsby. There is no evidence 
of any collusion on the part of defendants to [pre¬ 
vent plaintiff from consummating the sale, or (with 
the agent Gadsbv to in any way prevent plaihtiff 
from reaping the fruits of his efforts to b]ring 
about a sale.” 


In Daniel v. Columbia Heights Land Co., supra, 
which involved the principles presented in the ca^c at 
bar, this court said: 


“Having made this arrangement, it became! the 
duty of the defendant to act impartially between 
the agents, and not to collude with either but to 
pay the commission, as promised, to the one that 
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should produce the buyer and close the sale at its 

terms. There is no evidence whatever tending to 

raise an inference that defendant acted improp- 

erlv in the transaction or failed in its dutv to the 
» • 

plaintiffs. Whatever injury they may have re¬ 
ceived, or however unfairlv thev mav have been 
treated by others, there is no evidence whatever 
of defendant’s collusion in a scheme, if any ex¬ 
isted, to prevent them from obtaining the fruits 
of the sale.” 

The Supreme Judicial court of Massachusetts after 
citing Whitcomb v. Bacon, supra , said, in Walsh v. 
Grant, 256 Mass. 555: 

“The cases which have allowed a recovery' 

•• 

where a sale to the customer introduced bv the 
broker has taken place, but on terms differing 
from those named to the broker, have been cases 
where there has been bad faith on the part of the 
owner; where the owner lias sought to profit by 
the broker’s exertions and to avoid paying him. 
Here there is no bad faith * * * The judge 

disregarded anv element of bad faith and refused 
a ruling upon it.” 

In Cadigan v. Crabtree, 179 Mass. 474, 61 X. E. 37, 
where the plaintiff, a real estate broker, sued to re¬ 
cover real estate brokerage commissions on property 
sold by the defendant owner through another broker, 
after a revocation of the authority of the plaintiff to 
sell, the court held it to be error to instruct the jury 
that it was within their province to determine whether 
or not the ultimate purchaser offered to buy the prop¬ 
erty through the agency of the plaintiff, where no evi¬ 
dence of anv offer to buv was introduced at the trial, 
other than the fact that the plaintiff had negotiated 



with the purchaser and that the plaintiff was satisfied 
that he would buv. ! 

•• i 

CONCLUSION. 

I 

I 

For the foregoing reasons and in accordance with the 
authorities cited, it is respectfully submitted that the 
trial court erred in overruling defendants’ motion fbr 
directed verdict and in submitting the question of pip¬ 
curing cause to the jury, and that error in law wfxs 
committed in submitting the issue of collusion to tjie 
jury, in support of which there was neither direct tes¬ 
timony nor circumstance. ! 

* . . . . I 

Accordingly, it is submitted that the judgment ap¬ 
pealed from should be reversed. 

l 

i 

i 

Respectfully submitted, 

| 

Alvin L. Newmyer, I 
Attorney for Appellants. 

I 

i 

i 
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Statement of the Case. 

i 

I 

Appellants were defendants and appellee was plain¬ 
tiff in the court below. 

This is an appeal from a judgment in the lower 
court (R. 20-21) in favor of appellee and against the 

la I 

i 

i 

i 
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appellants entered upon a verdict of a jury (R. 18), 
after motions for new trial (R. 18-19) and in arrest 
of judgment (R. 19-20), presenting the same questions 
here urged on appeal, were overruled by the trial 
court. The judgment is for a brokers’ commission on 
the sale of real estate earned by appellee as found by 
the jury. 

The declaration named Z. Thomas Goldsmith and 
William Keller, copartners, and Wardman Construc¬ 
tion Co. as defendants (R. 2), and is in four counts; 
the tirst count (R. 2-4) is in special assumpsit against 
all of the defendants alleging a joint and several lia¬ 
bility for the claimed commission; the second count 
(R. 4-5) is against the defendant, Wardman Construc¬ 
tion Co., alone, based on the theory that the said com¬ 
pany received and held the commission paid it for the 
use of plaintiff; the third count (R. 5-7) is in special 
assumpsit against the defendants, Goldsmith and Kel¬ 
ler, based on an alleged special promise to pay the 
commission; the fourth count (R. 7-8) is in tort for 
damages against all of the defendants jointly. 

At the conclusion of plaintiff’s case, the trial judge 
sustained a motion for a directed verdict in favor of 
defendant, Wardman Construction Co., from which 
ruling defendants, Goldsmith and Keller, took no ex¬ 
ception (R. 28). Thereafter the court overruled a 
similar motion made on behalf of Goldsmith and Kel¬ 
ler, to which ruling they excepted (R. 28-9). There¬ 
upon, on motion of defendants, Goldsmith and Keller, 
plaintiff withdrew counts two and four and elected to 
proceed on counts one and three of the declaration 
(R. 29). 
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i 


The basic grounds of the appeal are twofold: 

1st. It is conceded by appellants in their brief that 
both the first and third counts of the declaration jset 

i 

out a pruna facie showing that appellee was the pro¬ 
curing cause of the sale, but it is insisted that the 

i 

evidence offered in support thereof was insufficient! to 

! 

justify the court in submitting this question to the 
jury (Appls. Brf., pp. 2, 9-19). ! 

2nd. It is further insisted by appellants that (lie 
court erred in submitting to the jury the question 
whether or not the consummation of the sale by hp- 
pellee had been frustrated by collusion between (ap¬ 
pellants and Wardman Construction Co. as this ques¬ 
tion was not in issue bv anv averment in either the 

V * 

first or third counts of the declaration, and that j no 
evidence was adduced at the trial of any such (Col¬ 
lusion (Appls. Brf., pp. 2, 20-27). j 

A correct statement of the pleadings, the issues 
joined, and the evidence removes all basic grounds 
upon which the appeal rests. The following statement 
deals only with so much of the pleadings and evidence 
as are neecssarv to a correct understanding of the 
case and have direct relation to the basic grounds of 
the appeal: 


1. The Declaration, Counts 1 and 2. 

Both counts 1 and 3 (R. 2-4, 5-7) of the declaration 
in so far as count 1 relates to appellants, allege 
that on or before September 8, 1927, Wardniaii 
Construction Co. was the owner of premises nujm- 

i 

i 

i 


i 

i 

! 

i 

i 

i 
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bered 1316 16th Street Northwest, District of Co¬ 
lumbia; that plaintiff was then a licensed real 
estate broker conducting his business under the 
trade name of Buckey & Company; that Wardman 
Construction Co. through its president, Mr. Harry 
Wardman, authorized plaintiff to procure a tenant for 
said property at an annual rental of $6,000.00, or a 
purchaser for said property at the price of $85,000.00, 
and promised to pay plaintiff, in the event he was suc¬ 
cessful, full commissions on either the rental or sale 
of said property, or both; that as a result of plaintiff’s 
work and efforts a written lease for a period of two 
years at an annual rental of $6,000.00, with an 
option contained therein to purchase said property 
for $85,000.00 at any time during the term of the lease, 
was procured from a responsible party; that said 
lease was accepted by Wardman Construction Co.; 
that the lessee therein named went into possession, 
and plaintiff, as agent, continued to receive and collect 
the rents under said lease and received his commis¬ 


sions therefor. On or about December 8, 1927, de¬ 
fendants, Goldsmith and Keller, notified plaintiff that 
they were the! present owners of said premises and re¬ 
quested plaintiff to remit future rents to them, 
which plaintiff did until the month of March, 1928. 
On or about December 8, 1927, defendants, Gold¬ 
smith and Keller, “well knowing that flic optionee 
in said lease had been procured by plaintiff,’ r 


orally authorized plaintiff to take up with said 
optionee the exercise of her option to purchase at the 
reduced price of $75,000.00, and orally agreed to pay 
plaintiff full commission in the event the lessee exer- 
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cised her option; that thereafter and within three; or 
four days plaintiff laid the proposition before jthe 
lessee who informed plaintiff that she was interested 
but was not ready at that time to purchase and would 
not be until she had opportunity to determine whether 
the house was comfortable in cold weather, and re¬ 
quested plaintiff to obtain for her a definite statement 
in writing from the owner confirming the reduced 
price, terms of sale, trusts, taxes, etc.; that plaiiitiff 
promptly communicated to defendants Goldsmith and 
Keller the result of his conversation with said leisee 
and on December 27, 1927, by written communication 
again requested said defendants to confirm by letter 
the reduced price, terms of sale, trusts, taxes, etc.!, as 
the lessee was interested and had requested this ac¬ 
curate data; that while said negotiations were pend¬ 
ing between the plaintiff and the aforesaid lessee,!the 
defendant Wardman Construction Co. and the defend- 
ants Goldsmith and Keller “well knowing the situa¬ 
tion” on or about March 25, 1928, consummated, wfith- 
out plaintiff’s knowledge or consent, the sale of kaid 
property to the aforesaid lessee at the further re- 
duced price of $64,500 (count one, R. 3-4, count three, 
R. 6). Count three contains the following further 
averment: “that plaintiff was the procuring causfe of 

i 

said sale, which was effected through his services and 
efforts; that plaintiff fully earned the full compas¬ 
sion which defendants agreed to pay”. 

2. Defendants’ Pleas. 

Defendants Goldsmith and Keller in their pleasj (R. 
12-13) denied every averment in plaintiff’s declara- 

2a 
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lion; denied that plaintiff was the procuring 1 cause of 
the sale, denied that plaintiff rendered any services 
for which he was entitled to receive, or expected to 
receive or defendants agreed to pay; denied that the 
sale was made while any negotiations between plain¬ 
tiff and the optionee named in the lease were pending, 
and averred that plaintiff had abandoned his efforts 
to sell said property; averred that plaintiff had no 
exclusive agency or otherwise to sell the property, 
and further averred “that the defendant, Wardman 
Construction Company, procured a purchaser that 
was ready, able, and willing to buy said property from 
these defendants, and that these defendants paid to 
the defendant, Wardman Construction Company, the 
full commission on said sale.’’ 


3. The Evidence. 

Upon the issues thus joined evidence was offered 
as follows: 

Appellee, a licensed real estate broker, was author¬ 
ized by Wardman Construction Co. to procure a ten¬ 
ant for the property at an annual rental of $6,000.00, 
or a purchaser at the price of $85,000, Wardman Con¬ 
struction Co. promising, in the event he was success¬ 
ful, to pay him full commissions on either the rental 
or sale of said property or both; that he found Miss 
Bell Gurnee, who agreed to lease said property for a 
period of two years at an annual rental of $6,000.00, 
provided she could obtain an option to purchase at 
the price of $85,000.00 any time during the life of the 
lease; that a written lease, dated September 8, 1927, 



! 


was drawn embodying said terms, executed by Miss 
Gurnee, submitted to, and accepted by, Wardman 
Construction Co., and Miss Gurnee went into posses¬ 
sion and paid the rent until less than six months there¬ 
after when she purchased tlie property, during all of 
which time Buckev acted as agent for the collection 
of the rent (R. 24-26, 27). j 

By deed dated October 31, 1927, and recorded |No- 
vember 15, 1927 (R. 25) appellants acquired $aid 
property from Wardman Construction Co. in a trade. 
The lease was assigned to appellants by Wardman 
Construction Co. on October 30, 1927 (R. 26). Amtang 
other things the lease contained the following pro¬ 
vision (R. 25, 10): j 

“It is understood and agreed between jthe 
parties hereto that the party of the second part 
may, at any time during the term hereof, pur¬ 
chase the demise-premises from the partyj of 
the first part or its assigns at and for the sjum 
of Eighty-five Thousand Dollars ($85,000), pay¬ 
able one-third in cash and the balance on or 

before three years.” 

* 

Opposite the signatures on the lease was typewritten 
the following: 

“A commission of five per cent for rentals 
collected is to be paid Buckev and Company! as 
agents by Wardman Construction Company” 

(R. 26, 12). | 

One of the inducing causes for the purchase of the 
property by appellants was that a representative j of 
Mr. Wardman’s office advised them before the ppr- 


i 
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chase was made that Miss Gurnee would buy the prop¬ 
erly (R. 29). 

Appellee knew nothing of the purchase of the prop¬ 
erly by appellants until December 8, 1927, when he 
received from them a letter dated December 7, 1927, 
advising that'appellants were then the owners of said 
property and directing appellee to remit lo appellants 
all rent received from the property in the future (R. 
26). Promptly on receipt of said letter, and on the 
same day, appellee acknowledged in writing the re¬ 
ceipt thereof, enclosed check for the December rent, 
and took the latter with enclosure and personally de¬ 
livered the same to Goldsmith at his office (R. 26). 

Appellee testified that when he personally delivered 
to Goldsmith his letter of December 8, 1927, with the 
enclosure, Mr. Goldsmith was sitting at his desk in 
his office, had the lease agreement on his desk and 
said to appellee (R. 26-7): 

“You procured the lease of this property 
with its option to purchase. We wish you would 
take this matter up with your client and see if 
you cannot induce her to exercise her option. 
If she will do so we will reduce the price to 
$75,000. If a sale is made by you we will pay 
vou the usual commission.” 

This testimony given by appellee was in part cor¬ 
roborated by both Goldsmith (R. 30) and Keller (R. 
31) and the part not so corroborated was not denied 
by either Goldsmith (R. 30) nor Keller (R. 31). 

Shortly after the conference held in appellants’ 
office on December 8th, appellee submitted the reduced 
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i 

I 


offer to Miss Gurnee “and telephoned Goldsmith tjiat 
he had seen Miss Gurnee, who was interested in the 
property at the reduced price; that she had requested 
confirmation of the offer from the owner in writing 
including statement of taxes and trusts, but would iiot 
be able to give a definite answer until she had oppor¬ 
tunity to test the heating plant and determine whether 
the house was comfortable in severe cold weather [R. 
27). Not receiving the statement in writing he ijad 
requested, under date of December 27, 1927, he wrbte 
appellants a letter (R. 27), the body of which was! as 
follows: 

“Referring to the telephone conversation ljad 
recently with Mr. Goldsmith in reference to the 
sale of 1316 16th Street Northwest, I would (re¬ 
quest that the terms, taxes, trusts and price | be 
confirmed to me by letter as the prospective 
client is interested and requests this accurate 
data.” | 

Appellants never replied to appellee’s letter and 
appellee did not communicate with appellants after 
that. Appellee thereafter had several conversations 
with Miss Gurnee, but could not state exactly wljen 

j 

thev occurred. Each time she informed him that Mie 

had not reached anv definite decision. Later in the 

- 

winter, and after there had been a severe cold spjdl, 
he endeavored to get in touch with Miss Gurnee sev- 
eral times but was informed each time she was out of 
the city. The next he heard of the matter was the 
receipt of a letter dated March 28, 1928, signed by 
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Miss Gurnee and addressed to him (R. 27), the body 
of which was as follows: 

“In case you should not have heard, this is 
to inform vou I have bought this house—so I 
am not defaulting on the rent. 

“Thanking vou for all your kindness and 
courtesy during my renting period, Believe me, 
“Yours sincerely,” 

Appellee thereupon investigated the matter and 
discovered that appellants had accepted a contract 
submitted to them bv Wardman Construction Com- 
pany for the sale .of said property by appellants to 
Miss Gurnee at the reduced price of $64,500 and that 
said sale was consummated on March 6, 1929, at the 
reduced price of $64,500. Appellee thereupon made 
demand upon both appellants and Wardman Construc¬ 
tion Company for the payment to him of the usual and 
ordinary commission, which amounted to $2,035.00 
(Appellee’s Test. R. 27-8; Goldsmith’s Test. R. 30; 
Keller’s Test. R. 31). 

As tending to support their pleas (R. 12-13) that 
they did not authorize appellee to sell the property to 
Miss Gurnee, the optionee named in the lease; that 
appellee rendered no services for which he was entitled 
to receive, or expected to receive, or appellants agreed 
to pay any commission; that said sale was not made 
while any negotiations between appellee and the 
optionee named in the lease were pending; that ap¬ 
pellee at the time the sale was consummated had 
abandoned his efforts to sell said property; that ap¬ 
pellee had no exclusive agency; and that Wardman 
Construction Co. procured the purchaser and con- 
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summated the sale, appellants offered the following 
evidence: 

Goldsmith testified that appellants in 1927 when 
they acquired the property, and at the time of the 
trial in 19:11, were engaged in the building business 
in tlie District of Columbia; they acquired the prop¬ 
erty from Wardman in a trade and knew at that time 
that Miss Gurnee was a tenant under a lease, which 
lease was then assigned to them; they knew the terms 
of the lease and its optional provision and one of jtlie 
inducing causes for the purchase of the property jvas 
that a representative of Mr. Wardman’s office ^old 
them at the time of the trade, that Miss Gurnee would 
buy the property, but witness could not recall the mime 

I 

of the representative who made the statement (R. l}9). 
When appellee delivered the check for the first month’s 
rent witness told him “to try to sell the property |for 
$7b,000 and to bring him an offer if he could get One 
for that amount” (R. 29). Subsequent to the pur¬ 
chase of the property they listed it for sale with abput 
a dozen real estate agents, including Wardman don- 

7 V.7 I 

struction Co.; that Mr. Dyer, of Wardman Construc¬ 
tion Co., later brought them a contract signed by ^iss 
Gurnee in which she agreed to purchase the property 
for $64,500, which was less than their quoted price, 
but which they finally accepted, and paid the regular 
real estate commission on said sale to the Wardnian 
Construction Co.; that they did not know appellee* in 
connection with the sale (R. 29-30). 

Cross-examination (R. 30-31) disclosed that eitjier 
the memory of this witness was very defective or he 
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was withholding the true facts. Witness did not re¬ 
call that when appellee called to see him at his office 
on December 8, 1927, that witness had before him on 
his desk the original lease agreement, but would not 
sav that he did not; witness did not recall having told 
appellee on that occasion “you procured the lease of 
this property with its option to purchase” but stated 
that he knew at that time that appellee was collecting 
the rent but did not know he had procured the lease 
(R. 30). Witness did not recall telling appellee on 
that occasion “we wish you would take this matter up 
with vour client and see if vou can not induce her to 
exercise her option,” but would not state that he did 
not do so (R. 30). Witness recalled that he had two 
or three talks over the telephone with appellee shortly 
after December 8, 1927, when appellee called at his 
office “but did not then recall the subject matter of 
the telephone talks, but presumed that they related to 
the sale of the property to Miss Gurnee” (R. 30). 
Witness admitted the receipt of the letters dated De¬ 
cember 8th and 27th, 1927, written by appellee to ap¬ 
pellants (R. 30). Witness did not recall definitely his 
reasons for his failure to reply to appellee’s letter of 
December 27th, 1927, but believed that his reason for 
not replying was that the property was in the hands 
of other real estate agents, including Wardman Co., 
for sale (R. 30). Witness could not recall the date 
when the property was first listed with any real estate 
agent for sale, but testified it was listed “with various 
agents when Goldsmith and Keller acquired it in the 
trade” (R. 30). Witness could not recall the name of 
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any real estate agent with whom the property had 
been listed, except Mr. Dyer of Wardman Construc¬ 
tion Co. (R. 31). Witness could not recall whether 
the property was listed with any real estate agent for 
sale before December 27, 1927 (R. 31), the date | of 
appellee’s letter requesting certain information and 
advising that the “prospective client is interested ^nd 
requests this accurate data” (R. 27). Witness coqld 
not recall whether the property had been advertised 
for sale by any real estate agent, but he knew wljen 
he approved the contract of sale submitted by Mr. 
Dyer, of Wardman Construction Co., that the sale was 
being made to the optionee named in the original 
lease (R. 31). j 

William Keller testified that Goldsmith attended to 
the executive business of the copartnership and that 

he attended to the outside work (R. 31). His teSti- 

| 

mony (R. 31-2) throws no light upon any of the mat¬ 
ters in issue. 

Appellants next called as their witness Elmer Dyer 
who testified that in 1927 he was one of the agents qm- 
ployed in the real estate office of Wardman Construc¬ 
tion Co., that he knew Miss Gurnee, who resided at 
Wardman Park Hotel while witness was manager of 
said hotel; that he was not the agent for Wardman 
Company, who negotiated the trade with appellants', 
that he knew of said sale as he was then in Mr. Ward- 
man’s executive office and had knowledge of all siich 
transactions; that the trade was handled through An¬ 
other representative of the office and witness did hot 
recall of ever having come in contact with either of 
appellants in connection with that transaction “bx- 


i 

i 


I 

I 

I 

i 
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cept that when Goldsmith and Keller purchased the 
property from Wardman he was authorized by Gold¬ 
smith and Keller to secure a purchaser; that he told 
them then he thought he could sell the property to 
Miss Gurnee at the option price” (R. 32). Witness 
took the matter up with Miss Gurnee, saw her about 
a dozen times and finally pursuaded her to make a 
written offer which she did in the contract of Febru¬ 
ary 8, 1928, which contract appellants accepted (R. 

32) . Gross-examination of this witness (R. 33) dis¬ 
closed that either his memory was verv defective or 

» • 

he was withholding the true facts. He testified that he 
knew at the time the original lease agreement with its 
optional provision was submitted to and accepted by 
Wardman that it had been obtained by appellee (R. 

33) . Witness was unable to fix the exact date when 
appellants authorized him as agent for Wardman Con¬ 
struction Co. to find a purchaser for the property, and 
could not recall whether it was before December 27, 
1927 (R. 33) (on or before which date appellee had 
advised appellants of Miss Gurnee's interest in the 
property at the reduced price and had called upon 
them for confirmation and definite data) (R. 27). 
Witness did not recall the exact price at which appel¬ 
lants had authorized him to make a sale, but his recol¬ 
lection was that appellants were then asking $75,000, 
but appellants told him to get them an offer; witness 
knew before appellants authorized him to find a pur¬ 
chaser for the property that Miss Gurnee was occupy¬ 
ing the property under a lease with its optional pro¬ 
vision, liked the property, and that after he received 
the authorization from appellants to endeavor to find a 



purchaser lie went immediately to Miss Gurnee (R. 
33). Witness did not recall having offered the prt>p- 

i 

erty for sale to any one else; he had no knowledge 
while he was endeavoring to induce Miss Gurnee to 
purchase that appellee was endeavoring to sell itS to 
her (R. 33). ! 

Under the pleadings and the evidence the court sub¬ 
mitted to the jury the question whether appellee y^as 
the procuring cause of the sale and in determining 
said question from the evidence to consider whether 
the actual consummation of the sale by appellee hjad 
been frustrated by collusion between appellants and 
Wardman Construction Co. (R. 35-40). 

From the judgment entered upon the verdict in 
favor of appellee, appellants prosecuted this appejal. 


Argument. ! 

The appeal is based upon two alleged errors, viz.J 

1. “The Court Erred in Overruling Defendants’ 
Motion for a Directed Verdict and in Submitting the 
Question of Procuring Cause to the Jury” (Brf., p. 9). 

2. “The Court Erred in Instructing tlie Jury Upbn 

the Question of Collusion” (Brf., p. 20). j 


Counsel for appellants apparently concedes the trial 
judge correctly charged the jury with reference jto 
“procuring cause” (R. 37), but objects (Brf., pp. 
14-19) to the action of the court in overruling appel¬ 
lants’ motion for an instructed verdict in favor bf 
appellants (R. 33) and submitting this question to the 
jury (R. 37) on the stated ground that the evidence 
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was insufficient to justify the court in submitting' this 
question to the jury, and insufficient to support a ver¬ 
dict that appellee was the procuring cause of the sale. 

Counsel for appellants apparently concedes the trial 
judge correctly charged the jury on all questions, in¬ 
cluding “collusion” (K. 39), but objects (Brf., pp. 
-0-7) to the submission of this question to the jury on 
the stated grounds, (1) that this question was not put 
in issue by the pleadings (Brf., pp. 2, 21-2); and (2) 
that the evidence was insufficient to justify the court 
in submitting this question to the jury, and insufficient 
to support a verdict that there was collusion between 
appellants and Wardman Construction Co., or its 
agent Dyer, which prevented the consummation of the 
sale by appellee. 

The charge of the trial court on the questions of 
“procuring cause” and “collusion” must be consid¬ 
ered in the light of the charge in its entirety, and that 
part of the charge (R. 39) relating to “collusion” 
must be considered in connection with that part (R. 
37) relating to a sale made direct by the owner at a 
reduced price to a purchaser procured by the agent. 
Even if the jury had found no “collusion” between 
appellants and Wardman Construction Co. or its agent 
Dyer, its verdict was good under that portion of the 
court's charge (R. 37) relating to a sale made direct by 
the owner at a reduced price to a purchaser procured 
by the agent. That portion of the charge relating to 
“collusion” was in nowise prejudicial to appellants, 
and no claim is made in appellants’ brief that it was. 

I will lirst consider that portion of the second as¬ 
signment of error (Brf., pp. 21-2) relied upon by 


counsel for appellants that the question of “collu¬ 
sion” was not put in issue by the pleadings. Both the 
question of “collusion” and the further question 
whether appellants, after appellee had procured a pur¬ 
chaser, did not, in fact, make a sale of the property 
to the purchaser, procured by appellee, at a price Hess 
than the price appellants had authorized appelleej to 
make a sale, were clearly put in issue by the pleadings: 

Count one (K. 3-4) alleged, 


“that while said negotiations were pending |be- 
tween plaintiff and the aforesaid lessee, the jde- 
fendant Wardman Construction Company ind 
the defendants Goldsmith and Keller well knhw- 
inti the situation on or about March 25, 11)28, 
consummated, without plaintiff’s knowledge! or 
consent, the sale of said property to the afdre- 
said lessee at the further reduced price of 
$64,500; ” 

Count three (R. 6) alleged 

“that plaintiff commenced said negotiations 
with said optionee and that while they wbre 
pending the defendants ivell knowing the situa¬ 
tion, and without the knowledge or consentj of 
plaintiff, consummated through the Wardn^an 
Construction Company the sale of said property 
to said optionee at the further reduced price! of 
$64,500. ’ ’ I 

Appellants in their pleas (R. 12-13), among other 
things, denied 

“that said sale was made while any negotiations 
between the plaintiff and the aforesaid optionee 
in the aforesaid lease, were pending,”. 


Thus by the pleadings the direct question was put in 
issue whether appellants and Wardman Construction 
Co. well knobbing that appellee had submitted to the 
optionee appellants’ offer to sell the property to her 
at the reduced price ot* $75,000, and while she was con¬ 
sidering the Offer, made a sale of the property to her 
at the further reduced price of $64,500. If they did so 
it amounted to collusion. 

The two assignments of error pertaining to the in¬ 
sufficiency of 1 the evidence will be next considered. 

% 

The first assignment (Brf., p. 9) and the remaining 
portion of the second assignment (Brf., p. 20) relied 
upon by counsel for appellants, are that the evidence 
was insufficient to justify the court in submitting the 
questions of '‘‘procuring cause” and “collusion” to 
the jury, and insufficient to support a verdict in favor 
of appellee thereon. As hereinbefore pointed out it 
was not necessary for the jury to have found that 
there was collusion between appellants and Wardman 
Construction Co. and its agent Dyer, if it found under 
that part of the court’s charge (R. 37) that appellee 
procured the purchaser and that appellants thereafter 
consummated the sale to her at a reduced price. What 
is, in fact, shown by the evidence on the two questions 
thus raised I 


The evidence strongly tended, if it did not conclu¬ 
sively establish, the fact that appellee was the procur¬ 
ing cause of the sale and that the consummation of the 
sale by him was frustrated by collusion between ap¬ 
pellants and Dyer of the Wardman Construction Com¬ 
pany, as shown by the following facts. 


Il conclusively appears from the evidence, and j is 
not denied by counsel for appellants, that appellee 
procured the written lease dated September 8, 1927 
(II. 9-12), with its optional provision, from Miss Gijr- 
nee and that this lease was assigned by the Wardman 
(A. to a])pellants on October 20, 1927, when ajp- 
])ellants purchased the property from Wardman (Ji. 
20). The notation on the lease (R. 20), viz: “A coijn- 
mission of 5 per cent for rentals collected is to lj>e 
paid Buckey & Company, as agents for Wardman 
Construction Company” coupled with the testimony 
of appellee (R. 20-7) that Goldsmith told him on Db- 
cember 8, 1927, “you procured the lease of this prop¬ 
erty with its option to purchase” undenied by Gold¬ 
smith or Keller, established that appellants knew bn 
December 8, 1927, that the optionee named in the lea^e 
had been procured by appellee. Appellants were build¬ 
ers, buying, selling and exchanging* properties, and 
knew, or must have known from the notation on tlije 
lease, that it was procured by appellee, and that h|e 
was entitled to his commissions on all rentals paiil 
thereunder. By their letter of December 7, 1927 (1^. 
20), appellants recognized appellee’s right to colleqt 
the rent under the lease, which was, in effect, an ad¬ 
mission that they knew appellee had procured the leas<j. 
Wardman Construction Co. and its agent, Dyer, kne\y 
that appellee had procured the lease (R. 33). The evi¬ 
dence is clear that appellants on December 8, 1927, 
authorized appellee to sell the property to Miss Gurl 
nee, the optionee named in the lease, at the reduced 
price of $75,000, and promised appellee that if a sale 



20 


was made by him they would pay him the usual com¬ 
mission (R. 27); that appellee shortly thereafter sub¬ 
mitted .the reduced offer to Miss Gurnee, who ex¬ 
pressed an interest in the purchase of the property at 
the reduced price, requested confirmation of the offer 
in writing*, together with detailed data as to terms, 
trusts and taxes, stating that she could not reach a 
definite decision until she had opportunity to test the 
heating plant and determine whether the house was 
comfortable in severe cold weather (R. 27). The fact 
that Miss Gurnee was interested in the property at 
the reduced price of $75,000 indicates that this was 
the first time she had been approached by any agent 
with any offer to sell the property to her at a price 
less than that named in the option. Appellee promptly 
telephoned Goldsmith the result of his interview with 
Miss Gurnee and requested confirmation in writing of 
the offer to sell at the reduced price and further data 
(R. 27, 30). Receiving no reply he wrote appellants 
under date of December 27, 1927, requesting same. To 
this they made no reply, the excuse offered by Gold¬ 
smith being that he “believed that his reason for not 
replying was that the property was in the hands of 
other real estate agents, including Wardman Con¬ 


struction Company, for sale” (R. 30), but neither 
Goldsmith nor Keller could recall the name of any 
real estate agent they had authorized to sell the prop¬ 
erty, except the name of Dyer, of Wardman Construc¬ 
tion Co., and neither Goldsmith nor Keller would tes¬ 


tify positively that the property had been listed with 
any real estate agent, other than appellee, prior to 


December 27, 1927, the date of appellee’s last letter jto 
them (R. 31, 32). j 

Neither would Dyer testify positively that appel¬ 
lants authorized him to sell the property at any time 
prior to December 27, 1927 (R. 33), but testified th|at 
promptly on receipt of the authorization from appel¬ 
lants “he went immediately to Miss Gurnee” (R. 33j); 

“his recollection was that Goldsmith and Keller wcire 

| 

asking- $75,000, but that they told him to get them <jm 
offer”. The fact that appellants were asking $75,0(30 
at the time tliev authorized Dver “to get them an 
offer” indicates that the authorization was given 
Dyer after appellants had authorized appellee to majce 
a sale of the property to Miss Gurnee at the reduced 
])rice of $75,000. The authorization given by appjl- 
lants to Dyer “to get them an offer” could not liaye 
been given when appellants purchased the property 
from Wardman, as Dyer told them at that time “Jic 
could sell the property to Miss Gurnee at the option 
price” (R. 32), and when Dyer received the authoriza¬ 
tion “to get them an offer” he went immediately io 
Miss Gurnee (R. 32). It is unreasonable to assume 
that if appellants authorized Dyer “to get them hn 
offer” and he went immediately thereafter to Mi^s 
Gurnee, that Miss Gurnee would have been interested 
in the offer submitted through appellee at the reduced 

price of $75,000, and tends strongly to establish that 

1 

appellants told Dyer to get them an offer after ajo- 
pellec had reported to appellants the interest of Mips 
Gurnee in the property at the reduced price of $75,000. 

The evidence is clear that after December 27, 1927, 
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appellee had several conversations with Miss Gurnee. 
Each time she informed him that she had not reached 
anv definite decision. Late in the winter, and after 
there had been a severe cold spell, he endeavored to 
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get in tone!) with her several times but was informed 
each time that she was out of the city. The next he 
knew of the matter was the receipt of the letter of 
March 28, 1928 (R. 27). 

Miss Gurnee told appellee when he submitted the 
offer to sell the property to her at the reduced price 
of $75,000, that she would not be able to give a definite 
answer “until she had opportunity to test the heat¬ 
ing plant and determine whether the house was com¬ 
fort aide in Severe cold weather” (R. 27). The evi¬ 
dence shows conclusively that the contract procured 
bv Dver and dated Februarv 8, or Februarv 28, 1927 
(R. ‘>2, 28), was procured late in the winter and after 
Miss Gurnee had opportunity to test the heating plant 
and determine whether the house was comfortable in 
severe cold weather. 

The evidence shows with reasonable certaintv that 

% 

no effort was made by appellants, or any agent au¬ 
thorized by them, to make a sale of the property to 
any person except Miss Gurnee, the optionee, pro¬ 
cured by appellee; and further, when the existing situ¬ 
ation is considered, stronglv tends to show that after 
appellee had advised appellants that Miss Gurnee was 


interested in the purchase of the property at the re¬ 
duced price of $75,000, and after appellants received 
appellee’s letter of December 27, 1927, and while ap¬ 
pellee was diligently attempting to effect the sale, 
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appellants either authorized Dyer to see Miss Gurnee 
and get them a written offer, or authorized him to gfet 
them a written offer, well knowing that Dyer would 
go direct to Miss Gurnee, and hv withholding tllie 
written information requested by appellee in his letter 
of December 27, 1927, enable Dver to consummate tllie 

. I 

sale. Dyer knew when he obtained the contract fropi 
Miss Gurnee that she was the optionee in the lcake 
procured by appellee, and appellants well knew whcjn 
they accepted the contract presented by Dyer tlujit 
the purchaser was the optionee procured by appelleje. 

The evidence tending to establish appellee’s claijn 
that he was the “procuring cause” of the sale aijd 
that actual consummation of the sale by him was pre¬ 
vented by the “collusive” conduct of appellants aijd 
Dyer, is substantial, particularly when the entire evi¬ 
dence, including the testimony, the situation of tfye 
parties, the circumstances existing at the time, the in¬ 
herent improbability of many of the statements macje 
by appellants and Dyer, their faulty recollection, arid 
their demeanor while on the stand, is considered, 
Quock Ting v. United States, 140 U. S. 417. 

The jury was the sole judge of the facts, the weight 

of the evidence, and the credibility of the witnesses, 

as instructed by the court (R. 37). Their verdict whs 

based upon substantial evidence which the trial judgje, 

who heard the testimony, refused to set aside. As 

. . .1 

there is substantial evidence to sustain the verdict dn 

both “procuring cause” and “collusion” this court is 

without power to set it aside. McDermott v. Sever£, 

202 U. S. 000; Glaria v. Washington Southern Ry. Cq., 

30 App. D. C. 559. j 
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Conclusion. 

For the foregoing reasons it is respectfully sub¬ 
mitted that the judgment appealed from should be 
affirmed. 

Respectfully submitted, 

' WEBSTER BALLINGER, 

Attorney for Appellee. 
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